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NOTES. 


N future the Law QuaRTERLY Review will be published on the 
15th instead of the 1st of the month in which it is due. This 
will enable us to deal before the long vacation with the cases 
reported in the July reports, or the more important of them, instead 
of having to keep them till October. We also think that Oct. 15 
and Jan. 15, as coinciding more nearly with the resumption of 
active work, will be more convenient dates. As to April, we 
cannot avoid the caprices of that supra-legal fiction the ecclesiastical 
moon, but the mutability of Easter will at any rate be no worse 
than before. 





THE Dreyrus CAsE AND THE CouRT oF CASSATION. 


We call the special attention of our readers to the exposition 
of the powers of the French Court of Cassation in the revision of 
criminal proceedings which our learned friend Mr. Thomas Barclay 
contributes to this number. A legal and non-political review is 
of course precluded by obvious reasons of discretion and profes- 
sional comity from expressing or admitting any controversial 
opinion on the merits of a case of which that Court is still in 
possession. 





Kerry v. England, ’98,A.C. 742, 67 L.J. P.C. 150(J.C.), is anything 
but a satisfactory case to those lawyers who desire to see questions of 
principle adequately discussed by the highest Courts of the Empire. 
An action had been brought in Montreal which, if the facts were found 
in the plaintiff's favour, raised the precise question decided in 1852 
by the Court of Appeals in New York (Zhomas v. Winchester,6 N.Y. 
397)—whether a wholesale dealer in drugs who negligently sends 
out a dangerous drug under a wrong name is liable to the ultimate 
consumer who suffers by taking it as what it purports to be. Here 
tartar emetic had been sent out to a retail druggist, and innocentiy 
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sold by him, as subnitrate of bismuth. The Province of Quebec, it 
is true, is not under the common law, so no decision in this case 
could have been exactly in point in a common-law jurisdiction. 
Still a judicial consideration of the principles involved would have 
been of great value. A Montreal jury, however, was pleased to find 
that the patient’s death was accelerated by taking the tartar emetic, 
‘but not to any appreciable extent.’ And the Judicial Committee 
disposed of the appeal on the short ground that, whether the 
patient's representatives could have had a right of action on prin- 
ciple or not, the law can take no notice of damage which in the 
particular case is found as a fact not to be appreciable. 


Ever since the great Maxim-Nordenfelt case the discretion of the 
Court in enforcing covenants in restraint: of trade has been steadily 
widening. The old rule that there must be some limits of space is 
abrogated ; or, if we prefer to put it so, set aside as never having 
been a fixed rule, but only a test of unreasonableness formerly 
sufficient when trade was local, but inapplicable to modern com- 
merce. Only the general rule of equity remains that the Court 
will not either directly by decree or indirectly by injunction grant 
specific performance of an agreement for personal service. On these 
principles the Court of Appeal acted in William Robinson § Co. v. 
Heuer, 98, 2 Ch. 451, 67 L. J. Ch. 644. Here a covenant by a con- 
fidential clerk, which was in effect not to compete with his employer 
during the term of service, was enforced by injunction, being held 
severable from a general agreement not to engage in any other 
business. This latter agreement was admitted to give only a remedy 
in damages, and the Court thought it valid to that extent. 








‘Hold to your bargain,’ was one of Lord Bramwell’s favourite 
aphorisms, and not a few of his genial sarcasms at the expense of 
equity were prompted by its propensity to tamper with the 
sacredness of contract or make bargains for people. The doctrine 
against clogging the eouity of redemption was a sample of this 
meddling. Yet viewed historically the doctrine had its justifica- 
tion. It belonged to a time when money was scarce, the lending 
of it in bad hands, the rate of interest limited by laws which were 
constantly evaded, and borrowing facilities very different from the 
open market of to-day ; and the consequence was that the lender, 
when the borrower did find him, took advantage of the situation 
to drive a hard bargain. Then equity, as the dea ex machind, 
descended to the rescue and declared he should have merely 
‘justice and his bond, that is principal, interest, and costs. The 
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whirligig of time brings about strange revenges. Now it is the 
mortgagor who is become the quasi-oppressor—trying to defeat 
the just right of the mortgagee and to back out of an honest 
bargain on the strength of this time-honoured doctrine of clogging 
(Biggs v. Hoddinott, ’98, 2 Ch. 307,67 L.J. Ch. 307, C. A.). Equity 
is however quite up to date, and the Court of Appeal, which 
administers it, had no intention of allowing its own relief to be 
thus wrested to the frustration of a just and reasonable bargain, 
because the bargain contained a collateral term for the mortgagor 
taking his beer from the mortgagee. Whatever disabilities the 
mortgagor may have laboured under in medieval England he is 
in these days usually a grown-up man, with a very clear vision of 
his own interests, and quite able to take care of himself even with- 
out the solicitor who is generally found at his elbow. It is doing 
no service now to mortgagors—rather the reverse—to set aside 
their contracts, unless they are unconscionable, because the risk run 
by the mortgagee only issues in harder terms for the mortgagor. 
Bills of Sale are everyday illustrations of the fact. 





Apropos of equity it is ‘pretty to observe’—for the philosopher 
—how the jurisdiction which was designed to relieve against the 
harshness of the common law has itself hardened into a system as 
rigid as the common law, so that it has in its turn had to be 
released from the fetters of its own forging by the intervention of 
the legislature. Thus for centuries the wretched race of trustees 
has been immolated—the guilty and the innocent alike—under 
the Juggernaut car of its exacting virtue. Now at last the Judicial 
Trustees Act, 1896, enables the Court to discriminate between 
honesty and dishonesty, between the reasonable and the unreason- 
able in conduct, and to apportion the punishment to the offence. 
In re Grindey (98, 2 Ch. 593, 67 L. J. Ch. 624, C. A.) is a good 
illustration. The trustees there had allowed a debt of £160 due 
to their testator’s estate to remain outstanding under a will which 
gave a large discretion. The debtor was in good credit at the time, 
but he died suddenly insolvent and the money was lost. Under 
the old regime of Chancery the fate of the trustees would not have 
been in doubt for a moment. They would only have been asked— 
like the unlucky Plataeans—a summary question, ‘Have you or 
have you not committed a breach of trust?’ 

But trustees must not run away with the notion that they can 
safely leave trust funds outstanding on unauthorized investments. 
It was only the peculiar terms of the will in Jn re Grindey which 
rendered it reasonable, coupled with the fact that the sum was 
so small that it would not have been right for the trustees to waste 
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it in getting the advice of the Court. The danger of relief is the 
demoralizing effect it has on trustees. Leniency tends to encourage 
laxity. Severity may be unkind—even unjust—but it is bracing. 





Seldom has the Court of Appeal had a finer opportunity of 
‘sticking in the bark’ than in Ju re Sefton (’98, 2 Ch. 378, 67 L. J. 
Ch. 518, C. A.). There was no doubt what the lunatic himself, 
if sane, would have done. All considerations concurred to recom- 
mend election. Pecuniarily it was to his interest, morally it 
became him as a dutiful son to respect the wishes of his father, 
socially there was the pride of family to urge him to keep the 
estates together, and the Court’s duty was to act for the lunatic 
as he would, had he been able, have acted for himself; supposing, 
that is, the Court were free to act on its own judgment and the 
well-established principles in lunacy; but was it—that was the 
very pith and marrow of the case? There in the statute known 
as Je Prerogativa Regis were the awkward words, ‘so that such 
lands and tenements ’—of the lunatic—‘ shall in no wise be aliened.’ 
In the strictest sense election does mean alienation. If the Court 
accepted the condition on behalf of the lunatic, it was certainly 
giving up to another—aliening—his land ; but it would have been 
a much worse act of alienation if the Court on this narrow tech- 
nicality had sacrificed the lunatic’s true interest—given away the 
substance and kept the shadow—and accordingly with a wise 
independence of judgment—sp/endide audax—the Court preferred to 
break the statute in the letter and fulfil it in the spirit. If lunacy 
has any consolations, one of them must surely be the lunatic’s 
knowledge that his mundane affairs are in such excellent keeping. 





When the dividend barometer falls low, or angry faction divides 
the shareholders, company meetings become the scene of stormy 
controversy. Then the chairman must do his best to control the 
warring elements, but the chairman is no iron-sceptered olus. 
He has to allow the discontented or cantankerous shareholder to say 
his say on any question arising in the carrying on of the business. 
It is the shareholder's right as a partner, for in every partnership, as 
Lord Eldon pointed out in Const vy. Harris (Turn. & Russ. 496: 
24 R. R. 108), the partners are bound to act upon the joint opinion 
of all, and the discretion and judgment of any one cannot be 
excluded, though what weight is to be given to it is another ques- 
tion. But this right must not be abused, as it too often is in these 
days, by the self-assertiveness of minorities (like small dogs—the 
most snappish). If it is, the muzzle must be applied, and it is 
satisfactory to find the Court of Appeal deciding (Wal/ v. London 
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§ Northern Assets Corporation, 98, 2 Ch. 469, 67 L. J. Ch. 596) that 
a chairman is not obliged to adjourn a meeting at the instance 
of a dissentient shareholder to enable him to carry his point by 
importunity if the other shareholders are in possession of his views 
and plainly negative them. A chairman is the mouthpiece of the 
majority, and business would be rendered next to impossible if 
..a majority could not coerce a refractory shareholder in this way. 
It would end in the topsyturvydom of the minority tyrannizing 
over the majority. 





It was quite time that an Act was passed to meet the constantly 
recurring difficulty of unregistered agreements for paid up shares. 
The principle embodied in s. 25 of the Companies Act, 1867, is 
sound enough, that shares may be paid for in something which is 
not cash, but its equivalent—a mine, a going business, or a foreign 
concession ; but the public must have an opportunity of knowing 
what this equivalent for cash is, and of judging for themselves of 
its value. The Adaraskhoma case brought this statutory condition 
into very clear relief by declaring that it was not enough to state 
in the filed contract the consideration for which the shares were 
issued as fully paid merely by reference to a contract which was 
not filed—it must be set out in the filed contract. There was 
a flutter in promoting circles over this decision, for it meant, 
where the consideration had not been duly set out, paying for the 
shares over again, as if no contract at all had been tiled—a heavy 
penalty for what was often only inadvertence. While the com- 
pany was young and solvent the Court could and did relieve by 
allowing a fresh contract to be filed and the shares re-issued 
(Jn re Maynards Limited,’98,1 Ch. 515,67 L.J. Ch. 186; La re Frost, 
98, 2 Ch. 556,67 L. J. Ch. 691), but on winding up creditors’ rights 
intervened, and the Court could not disregard them, nor ought it 
to do so now in exercising the power of discretionary relief given 
by Beaufort Palmer’s Act, that is to say it ought not to allow 
a shareholder under an unregistered contract to wait until winding 
up before coming to ask for relief; because as long as there is no 
contract or no sufficient contract on the file, persons are being 
induced to deal with the company on false pretences—the assump- 
tion that the capital is paid up in cash when in fact it is not, but 
in something, alas! often not much better than Moses’ gross of 
green spectacles. 





When an ordinary person shuffles off this mortal coil he leaves 
an executor or administrator behind him to represent his rights 
and liabilities. When a company, on the contrary, is wound up, 
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it vanishes into thin air, and the person who is suing it finds himself 
in as disconcerting a position as Menelaus when the Goddess of Love 
snatched Paris in a cloud from his avenging arm. This was the liti- 
gant’s position in Whiteley Exerciser, Lim, v. Gamage ('98, 2 Ch. 405, 
67 L. J. Ch. 560). He wanted an order for taxation of costs against 
the company whose action had been dismissed, and he took out 
a summons for that purpose before the company’s three months of 
suspended animation under s. 143 of the Companies Act, 1862, had 
expired, but when the day of hearing arrived the company was 
dissolved. What, by the way, becomes of a company so dissolved is 
a metaphysical nicety well fitted to have exercised the subtlety of the 
schoolmen. Its soul cannot be extinct because the company can 
be recalled to earth and reinstated on the register of companies on 
petition under the Companies Act, 1880. It must, presumably, be 
hovering in nubibus or latent in gremio legis. North J., however, 
without ‘entangling himself in these cobwebs of the schools,’ held 
that he had jurisdiction to make the order against the company, 
though defunct, inasmuch as it was in esse when the summons was 
taken out. A defendant company which winds up voluntarily 
pendente lite is not deserving of much sympathy, as it is evidently 
evading justice by a sort of fe/o de se. But in the meanwhile what 
of any assets? Are they dona vacantia belonging to the Crown, or 
do they go to the Board of Trade under the Companies Liquidation 
Account ? 





Cowen v. Truefitt, ’98, 2 Ch. 551, 67 L.J. Ch. 695, is a curious 
example of ‘ falsa demonstratio.’ A lease of rooms on the second 
floors of two houses numbered 13 and 14 was expressed to give the 
lessee free ingress and egress through the staircase and passages of 
no. 13. In fact no. 14 had a practicable staircase, no. 13 had not 
(a lift having been substituted for a former staircase), and there was 
no access by any other staircase. The plaintiff claimed the use of 
the staircase of no. 14; the defendant denied that the demise could 
be so construed, and claimed rectification in his own sense. Romer J. 
held, though not without doubt, that the description, having regard 
to the facts, was apt and sufficient for the staircase of no. 14, and 
that—although there could be no question of reading 14 for 13— 
the words ‘of no. 13’ might be rejected as an erroneous addition, 
leaving the staircase of no. 14 as the only object to which the 
description could apply. 





Legislating by delegating a judicial discretion at large is a very 
convenient course, a tribute to the wisdom of the Bench, but some- 
thing of an embarrassing compliment. The Judicial Trustees Act, 
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1896, is an instance. It empowers the Court on application by 
a settlor, trustee, or beneficiary to appoint at discretion a judicial 
trustee, but it gives no rules to guide the discretion or indicate when 
such an appointment should be made. By degrees, no doubt, the 
experience of the Chancery judges will formulate the classes of cases 
in which the Court will exercise the power, but at present that 
grave tribunal may be said to be at sea (Jn re Ratcliff, '98, 2 Ch. 
352, 67 L. J.Ch. 562). Appointment of judicial factors in Seotland 
offers the nearest analogy. One element in the case is the power 
under the Act to allow remuneration to the judicial trustee. 
This—tardy act of justice to trustees though it is—is extremely 
likely to prove a fruitful source of discord. The remainderman 
will be quite agreeable to having a judicial trustee appointed to 
protect the trust estate, provided he is paid out of income, and the 
tenant for life will be equally agreeable if the trustee is paid out of 
capital, but each may think the blessing of a judicial trustee too 
dear at the price of a salary of his paying. Even on the terms of 
the judicial trustee being paid out of capital, Kekewich J. in the 
above case refused to appoint, and thought an ordinary trustee 
would do, and it is really difficult to see when an ordinary trustee 
will not do. 





The rapid growth of local and municipal government has created 
a world of multifarious duties and energetic authorities, and the 
least that can be done for the public-spirited persons who serve 
on local boards and sanitary committees is to save them harmless 
from the vexatious litigation which attends the exercise of their 
reforming or administrative activities. This the legislature has 
recognized in passing the Public Authorities Protection Act, 1893, 
and by it giving public authorities vexed with unsuccessful actions 
a complete indemnity in the shape of solicitor and client costs. The 
policy is clearly evinced in the preamble of the Act, and it would 
have been very unfortunate if it had been necessary to give the 
word ‘action’ such a narrow interpretation as would have excluded 
from its beneficial purview actions for an injunction (Fie/ding (or 
Fielden) v. Morley Corporation,’99, 1 Ch. 1,67 L. J. Ch, 611): indeed 
it would have gone far to neutralize the Act altogether, because 
this is the shape which proceedings against public authorities 
largely take on the principle that prevention is better than cure. 
It is matter for thankfulness that fusion is gradually eradicating 
the dual terminology of common law and equity. 





Mr. R. Floyd Clarke writes from New York to complain that 
our review of his book ‘The Science of Law-Making’ (L. Q. R. xiv. 
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317) does not correctly represent his views and statements in some 
particulars. These, in Mr. Clarke’s own words, are as follows :— 

‘I am accused of ignoring the Indian Penal Code, and of not 
saying anything about the Bills of Exchange Act. I am also told 
that I could have strengthened my case by referring to the political 
reasons leading Germany, France, &c. to codify. 

‘If your Reviewer had turned to pages 324 and 360 ef seg. he 
would have found a discussion of the truth that the respective 
expediency of codifying Criminal law and Civil law rests upon 
different considerations, and why this is so. Had he turned to 
pages 35, 413, 414, 424, 426, 439 he would have found a discussion 
showing clearly that the author is in accord with the expression 
in statutory form of rules about days of grace and protest (conven- 
tional, not ethical rules), and the reasons why he is so in accord. 
Had he referred to page 449 he would have found the English Bills 
of Exchange, and Partnership, Acts referred to, fault being found 
with the fact that their construction clauses are not worded strongly 
enough to give the courts the wide discretion contended for—the 
expediency of codifying the subject matter involved being left to 
be solved by the wider generalization that the propriety of express- 
ing rules of law in statute or case depends upon the class of conduct 
involved in the rule. And the fact of the political reasons leading 
to codification in Germany, France, India, &e., is pointed out at 
pages 264, 265. 

‘Your Reviewer also says that “two more than doubtful assump- 
tions run” through the book. One that Roman law has an inherent 
fitness for codification as contrasted with the English law. This 
assumption is not in the book reviewed. ... The other assumption 
I am said to make is that modern advocates of codification expect 
Codes to make case law superfluous. In view of the fact that at 
pages 298 and 340 I have cited the divergent views of codifiers on 
this point, giving their names, it would seem that the period [sic, 
apparently a slip of the type-writer] of their views is sufficiently 
referred to.’ 

The letter contains other argumentative and discursive matter 
which, in accordance with our general rule announced in a very 
early number of this Review, we are unable to publish. 


It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
exceptin very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. 8o sent. 





THE REVISION POWERS OF THE COURT OF CASSATION. 


HE Court of Cassation is an institution which has no parallel 

among even the numerous and varied jurisdictions known to 
Anglo-Saxon communities. It is not, properly speaking, as 
Englishmen usually suppose, an appeal court, though derived from 
what was probably in its origin a Court of revision, which is 
practically the same thing. In early times the French king in 
council, as the supreme power in the State and fountain-head of its 
justice, seems to have attributed to himself a right to revise all 
sentences delivered in his name. Abuse of the costly procedure 
such revision entailed led later on to different royal ordinances 
defining its limits and character, and ultimately to the restriction 
of the council’s jurisdiction to violations of the king’s codtumes, 
ordinances, edicts, and declarations, i.e. to questions of law only, 
which is the real character of what are known on the continent as 
powers of ‘ Cassation.’ 

In 1738 ajl that was useful in the various royal edicts and ordin- 
ances on the subject was consolidated into a single Réglement, and 
upon this Reglement were based the rules of the (as it was called in 
1790) Tribunal de Cassation. After some vicissitudes connected with 
the varying ideas of the revolutionary period, the Tribunal became 
in 1800 the Cour de Cassation (2g Ventése, year VIII). 

The Court of Cassation under this enactment practically reveived 
powers to deal with points of law only, the idea of the legislature 
being that while the facts of each case were properly dealt with by 
the local Court of Appeal, points of interpretation of the law could 
not be left finally to a local jurisdiction without endangering that 
unity of legislation which it was the main object of the reformers 
of the period to bring about. “Hence the Court of Cassation was 
intended to unify the interpretation of the unified law. Its powers 
are thus limited to the four following grounds of intervention: 

Ultra vires on the part of the lower Courts ; 

Express violation of the Law ; 

Violation of the forms of Procedure ; and 

Contrary judgments delivered by different courts of last 
instance. 

Though it has no power as a Court of Cassation to deal with the 
facts of a case, it nevertheless fixes the new district Court of Appeal 
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for re-trial wd it Satesneste the ew which has been misinterpreted 
by the Court of Appeal whose judgment it has quashed. 

It was only in 1808, when the Code of Criminal Procedure was 
drawn up, that the Court’s powers not of cassation but of revision 
were exhaustively dealt with. They were practically unlimited 
under the old Leéy/ement. An intermediate decree of 1793 had 
restricted them unduly. The Code of 1808 adopted a middle course, 
taking into consideration on the one hand the possibilities of error, 
and on the other the evils of any hierarchy of jurisdictions in 
criminal cases. The provisions of the Code have been recast and 
modified by a recent Act (June 8, 1895)". As the law now stands 
there are four cases in which revision is permitted. We need not 
go into all of them in the text of this article, which is mainly intended 
to help those interested in the Dreyfus case to a better understanding 
of the present procedure. The last of the four, which was added by 
the new Act, and which is the one the Dreyfus revision proceedings 
rest upon, provides that an application for revision is permissible: 

‘When after a condemnation a fact shall come to light or be 
revealed, or when documents the existence of which was unknown 
at the time of the first trial are presented, such documents tending 
to establish the innocence of the condemned person.’ 

To prevent any abuse of revision the law has vested in the 
Minister of Justice exclusively the right of moving the Court *. 

Once, however, moved, the Court has the widest possible powers 
of investigation and may take all the measures it may judge 
necessary ‘by rogatory commissions, exguéles ab initio, confront- 
ations, identifications, interrogatories, and any other means 
calculated to bring the truth to light.’ 

Two immediate courses are open to the Court: 

1. To declare the case non-receival/e, that is to say, dismiss it as 
having already been properly tried ; or 

2. To declare it receivable, that is to declare it not ex dat, and as 
having been judged on insufficient evidence. 

If it decides that the case is not ex at, it delivers a preliminary 
judgment in this sense, of which the following in the Dreyfus case 
is a model :— ; 

‘Considering the letter of the inlster of Justice, dated Sep- 
tember 27, 1898 ; 

‘Considering the requisition of the public procurator of the 


' For the provisions of this new Act, see end of article. 

* I need not point out to professional readers a distinction which some persons 
seem not to understand, namely, that between powers of a Court of ievision and 
the prerogative of pardon vested in the President of the Republic, The latter 
presupposes the facts to be established, whereas the ascertainment of the facts 
is the very object of the former. 
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Court of Cassation “ denouncing” to the Court the condemnation 
delivered by the first court-martial of the military government of 
Paris, on December 22, 1894, against Alfred Dreyfus, then Captain 
of artillery. 

‘Considering all the documents of the trial ; 

‘Considering also Arts. 443 to 446 of the Code d’Instruction 
Criminelle as modified by the law of June 8, 18953; 

‘Considering that the application for revision was made in 
proper form ; 

‘Whereas the Court is seised by its public procurator by virtue 
of an express order of the Minister of Justice, acting after having 
heard the views of the commission instituted by Art. 444 of the 
Code d’ Instruction Criminelle. 

‘And whereas the said case comes under the last paragraph 
of Art. 443, and the demand has been made within the period 
fixed by Art. 444, and that the judgment of which revision is 
demanded has the force of res judicata ; 

‘And whereas the documents produced do not enlighten the 
Court sufficiently to enable them to pronounce upon the whole 
affair, and that there is need to proceed to a further judicial 
inquiry (instruction). 

‘For these reasons— 

‘The Court declares the demand admissible in form ; 

‘Decides that it will proceed to make a further judicial inquiry 
and that it cannot, at the present stage of the matter, make any 
order, as to staying the effect of the sentence.’ 


After the termination of the new exgucte or inquiry, the Court 
then being sufficiently enlightened, will have to decide among three 
alternatives :— 

1. To dismiss the case on the ground that the evidence sub- 
stantiates the judgment in fofo; or 

2. To send the case for retrial on any particular counts it 
may specify to a different Court from that whose decision has 
been revised, 

3. To annul the sentence ‘# foto and declare the innocence of 
the accused, and, if the latter demand it, fix the indemnity due 
to him for illegal punishment. 


The revision powers of the Court of Cassation relate to all 
kinds of jurisdictions and are not subject to restrictions such as 
are placed by the military laws on applications for cassation. 
Under the latter all offences are finally disposed of by a gradation 
of Courts martial, and there is no power to quash their final 
Gecision as in the case of the law applicable to non-military 
persons. Revision, however, has been treated by the lawgiver as 
a very extreme and exceptional means of examining all cases 
in which the difficulty is not one of interpretation of the law 
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but an apparent miscarriage of justice through a méspresentation 
of the facts. — 

The Court of Cassation as a court of revision, we have seen, is 
not properly speaking, any more than cassation itself, a jurisdiction 
of appeal. Under French criminal law appeal ends for the cor- 
rectional court with a division of the Appeal Court. The sentences 
of the Assize-Courts, which sit with a jury, are considered in the 
French judicial hierarchy as on a level with the Appeal Courts, and 
from them there is no appeal apart from cassation or revision by 
the Cassation Court. 

Many Frenchmen think that the whole of French criminal 
procedure, including these powers of revision, requires remodelling, 
and it seems likely that before long reform will become a practical 
question. When, however, the subject is taken in hand, these 
revision powers of the Court of Cassation will, I think, probably 
be considered as one of the best features of an otherwise antiquated 
and well-nigh barbarous system '. 

Tuomas Barciay. 


Tus Fut. Text or THE AxrticLtes or THE CODE D’INSTRUCTION 
CRIMINELLE rw Qvestion, As AMENDED BY THE LAw or JuNE 8, 
1895, IS AS FOLLOWS :— 


Art. 443. Revision may be demanded in criminal or correctional matters 
whatever may have been the authority that has judged the matter, or the 
punishment which has been awarded : 

1°, When after a condemnation for homicide, documents are brought 
before the authorities tending to engender doubts as to whether the so-called 
victim is not really alive ; 

2°, When a person shall have been duly condemned for a crime or offence 
for which another person has already been condemned and such condemna- 
tions are not reconcileable with each other—the contradictory judgments 
being a proof of the innocence of one or the other condemned person ; 

3°. When one of the witnesses heard at the trial of the condemned shall 
have been tried and condemned for perjury at the said trial, the condemned 
perjurer not being competent to give evidence at the new trial ; 

4°. When after a condemnation a fact shall come to light or be revealed, 
or when documents the existence of which were unknown at the time of the 
first trial are presented, such documents tending to establish the innocence 
of the condemned person. 

Art. 444. The following persons have the right to demand revision in 
cases falling under the first three of the above heads :— 

1. The Minister of Justice ; 
2. The person condemned or his legal representative in case of 
incapacity ; 

* See M. Cruppi’s admirable work on the Cour d’ Assises (1897), and an equally 
admirable pamphlet, Le juge d’instruction et les droits de la défense, by M. Charles Furby, 
Avocat-général at Aix (1898). 
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3. After the death or declared absence of the person condemned, the 
wife or the husband, the children, the parents, the sole legatee 
of the said deceased, or those who have received from the deceased 
the special charge to do so; 

4. In the fourth case the right to demand revision shall belong to the 
Minister of Justice alone, who shall decide after having taken 
the advice of a commission composed of the directors of his 
ministry, and three judges of the Court of Cassation. These 
judges shall be appointed by the commission annually, the judges 
of the criminal section of the Court of Cassation not being eligible. 

The criminal section of the Court of Cassation shall be seised by its 
public procurator (procureur) in virtue of the express order of the Minister 
of Justice acting on his own responsibility or in pursuance of an appeal to 
him made by the proper persons in the first three of the cases specified 
above. 

Their demand shall not be granted if it has not been inscribed at the 
Ministry of Justice, or introduced by the minister upon the demand of 
the parties, within a period of one year dating from the day upon which 
the fact giving rise to revision came to the knowledge of the parties. 

If the order or condemnatory judgment has not been executed, the 
execution thereof shall be suspended de plein droit from the moment of the 
transmission of the demand by the Minister of Justice to the Court of 
Cassation. 

If the condemned is in detention the execution of the judgment may be 
suspended, upon the order of the Minister of Justice, until the Court 
of Cassation has pronounced upon the case, and then if necessary may be 
further suspended by order of the said Court, when deciding upon the 
admissibility of the demand. 

Art. 445. In the case where the claim is decided to be admissible, if the 
matter has not reached a point at which it can be dealt with, the Court 
shall proceed directly or by commission rogatory to make all inquiries, as to 
the basis of the matter, by confrontations, recognitions of identity and all 
other means proper to bring the truth to light. 

When the matter has reached the point at which it can be dealt with, 
if the Court recognizes that a new trial can be begun, it shall annul the 
judgments or orders and all decisions which prove an obstacle to revision ; 
it shall fix the questions which have to be put, and shall send the accused 
before a Court or tribunal other than those which have had any previous 
dealings with the affair. 

In matters which have to be tried by jury the prosecutor (proeureur) 
attached to the Court to whom the matter has been referred shall draw up 
a new indictment. ; 

When by reason of the decease, contumacy, madness, or default of one or 
more of the condemned persons, or by reason of the prescription of either 
the action or the punishment, a new trial in the presence of the persons 
accused cannot be held, the Court of Cassation after having expressly put 
this impossibility upon record, shall go into the whole matter and report 
therdon without previous cassation or renvot in the presence of the civil 
parties to the trial if any, and in the presence of a curator or curators 
named by it in the name of the deceased party or parties. In this case it 
shall annul only those of the condemnations which have been unjustly pro- 
nounced, and shall clear, if there is reason for so doing, the memory of the 
deceased party or parties. 

If the annulling of the order of the Court as regards a condemned person 
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still living does not leave anything remaining which could be qualified as 
a crime or offence no reference to another Court will be made. 

Art. 446. The order or judgment in revision, pronouncing directly or by 
implication the innocence of a condemned person, may, upon the demand 
of the latter, allow damages to him for the prejudice caused to him by his 
having been condemned. 

If the victim of the judicial error is dead, the right to demand damages 
shall belong, under the same conditions, to the spouse of the deceased and 
to his or her ascendants or descendants, and such right shall only belong to 
more distant relations on their being able to prove a material prejudice to 
them resulting from the condemnation. 

The demand shall be admissible at every stage of the revision procedure. 

Damages allowed shall be at the charge of the State, which will have 
a right of action against the civil party, the denunciator or the false 
witness by whose offence the condemnation has been pronounced. 

The costs of revision shall be advanced by the person who has entered the 
demand until the order pronouncing the. admissibility of the same has 
been made ; and for the costs incurred subsequently to such order advances 
shall be made by the Treasury. 

If the order or definitive judgment of revision pronounces a condem- 
nation, the reimbursement of the costs shall be at the charge of the 
condemned. 

The person who enters a demand in revision and does not succeed 
in getting the same granted, must pay all the costs incurred by the action 
he has taken. 

The order or judgment in revision pronouncing directly or by 
implication the innocence of a condemned person shall be posted in the 
town where the condemnation has been pronounced, in the district in which 
the Revision Court has jurisdiction, in the commune (parish) in which 
the offence was alleged to have been committed, in the district of the 
domicile of the person or persons at whose instance the revision has taken 
place, and in the district of the last domicile of the victim of the judicial 
error, if he should be deceased. It will be inserted officially in the Journal 
Officiel, and its publication in fivé newspapers, to be chosen by the person 
at whose instance the revision has taken place, will be ordered if the latter 
demands it. 

Art. 447. (Transitory.) 
TRANSLATED By F. M. H. 





SHOULD LAND TRANSFER REGISTRIES BE WORKED 
BY SOLICITORS, OR BY GOVERNMENT? 


HE beginning of the next century is likely to usher in a new 
system of conveyancing of general application’. Whether 
the result of the experience of the Land Transfer Act, 1897, will in 
the interval prove satisfactory or otherwise remains to be seen, 
but the writer hopes to show that compulsory registration of title 
would be far more likely to prove beneficial to the public if in the 
hands of those who now conduct the conveyancing business of this 
country, than under any governmental system however carefully 
devised. 

Any fair-minded critic of the present mode in which transfer of 
land is conducted will, it is believed, have to admit that, consequent 
on the reforms carried out under the Conveyancing and Settled 
Land Acts, landowners have not much to complain of. Whether 
they buy, or whether they sell, the affair can be easily and ex- 
peditiously carried out. The present system has only one serious 
blemish—it is expensive. If your purchase money is £1,000 you are 
liable to pay your solicitor 30 shillings per cent. for investigation 
of title. 

Why is the transfer of land expensive? A moment's reflection 
will show that the reason it is costly is because on every change of 
ownership there must be a fresh investigation of title. What the 
solicitor is paid for is not the purchase deed, which could scarcely 
be made shorter than it is, not for any other labour connected with 
the transaction, but the reason of the heavy cost is due to the 
skilled work of investigating title. 

Therefore it is obvious that if you can investigate the title of 
a given piece of land once for all down to the ownership prior to 
registration, and if you prevent future complications by allowing 
only simple transfers, then the whole cause of the great expense of 
the present system disappears. 

Of course if every professional man were equally careful and 
competent, a simple plan would be to enact that a certificate by 
a barrister, or solicitor, that he had investigated and approved the 
title should be made binding on succeeding owners ; but we know 
that such a step would be absolutely impracticable, and that it is 


* Under Order of Council of July 18, 1898, the whole of the County of London 
will, on July 1, 1900, be subject to the Land Transfer Act, 1897. 





16 The Law Quarterly Review. (No. LVII. 





imperative that some one of unquestionable capacity and responsi- 
bility should certify that a good title has been shown. 

Therefore it is that ‘ Registration of title’ has come to the fore- 
front, for that expression simply means that a certificate by some 
recognized authority that a good title exists shall bind all future 
owners. Officialism then in some degree, either more or less, is 
incident to any system of registration of title. 

The very word ‘ officialism’ conjures up very serious objections 
to the ordinary English mind. Whatever it may be elsewhere, we 
still believe in the principle of individualism ; we still, as we 
think, rightly cling to our good doctrine of /aisser-faire, which has 
seen our colonies grow and flourish, while bureaucracy and red- 
tapeism have caused the colonial possessions of other countries to 
wither, decay, and oftentimes to come to naught. 

The experiment, then, of taking the conduct of conveyancing 
business out of the hands of a body of men who are familiar with 
it, and understand the ways and needs of the land-owning com- 
munity, and of substituting a system of officialism with its cireum- 
locution, its red-tape, its dilatoriness, is a serious one. One need 
dilate no further on the rampant evils of officialism, but the words 
of an experienced solicitor especially qualified to speak as regards 
the Land Registry may well be quoted :— 


‘Those who are practically engaged in business know that there 
is no greater source of delay, expense, uncertainty, and difficulty 
than in dealing with a sails office. In conveyancing this is 
especially so, and from the old-fashioned Middlesex and Yorkshire 
registries down to the modern Irish Incumbered Estate Court, and 
the Lincoln's Inn Land Registry, public offices have formed a fertile 
source of delay, difficulty, and expense. The officialism, red- 
tapeism, and routine necessarily attendant upon a public office © 
constantly double the delay and cost of a transaction. Moreover, 
a public office prevents the free action of the parties, makes them 
dependent on those over whom they have no control, and subjects 
them to rules and regulations which they cannot understand, and 
cannot see the benefit of. The moment a public officer with his 
forms and ceremonies, his ignorance of the facts of the case, his 
want of local knowledge, his necessary adherence to inflexible 
rules and forms, his office-like bearing and habits, his short hours 
and public holidays, his numerous cases all calling for attention at 
the same time, is interposed between man dealing with man, a sure 
and certain obstacle to ready and easy transaction of business is 
created '.’ 


It may also be of interest to quote from Registration of Title to 


* This and the following extract are taken from Observations by the Incorporated 
Law Society, on Land Transfer Bills, 1893 and 1894. 
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to land (1886), by Mr. Brickdale, Assistant Registrar of Titles 
under the 1875 Act :— 


‘The little business that the office has had has been conducted 
under such a perpetual terror of making the slightest mistake or 
leaving the least loophole for imposition, and, as a consequence, 
under such stringent safety regulations that the process of first 
registration costs a great deal more trouble and time than all the 
law expenses of a sale of the property under the usual conditions ; 
and, what is more, when at length all that trouble has been gone 
through, and the bill has been paid and the property is registered, 
the office procedure in registered sales and mortgages and all deal- 
ings is so cumbrous as constantly to delay the proceedings beyond 
the limits of time expended under the old system, and in many 
cases to result in greater expense to the parties than they would 
have incurred if the estate had not been registered ; most especially 
is this likely to happen in the case of small properties.’ 

Then the question arises whether some plan can be devised by 
which registration of title can be conducted without the attendant 
evils of officialism, or be reduced to an innocuous degree, and it 
will be the humble effort of the writer of these pages to suggest 
the outlines of such a plan. 

It has been already remarked that ‘registration of title, which 
is our device for doing away with repeated investigation of title, 
will, since it must be done by independent and competent persons, 
necessarily involve officialism, and officialism be it observed will 
prevail in semi-private as with purely public institutions. You 
find red-tapeism, and see its development in business transactions 
with officials representing important banks, great railway com- 
panies, municipal corporations and the like; but by the plan 
suggested in this article the rules by which the machinery of 
registration of title would be worked would be able to be made 
workable by the general body of solicitors conducting convey- 
ancing business; in brief, it would substitute for the rigidity of 
a government system rules of clastic nature framed, carried out, and 
amended as occasion might require by solicitors themselves, who 
know better than other people what is best for those whose interests 
they serve. 

The proposals to accomplish the end in view are shortly these. 
(1) In specified districts solicitors carrying on business therein should 
be allowed to form Land Transfer Societies, on the principle of 
Joint Stock Companies. (2) The affairs of each society would be 
controlled by a paid Board of Management. (3) The capital required 
for offices, salaries, and so forth to be raised by 5 per cent. pre- 
ference shares held by members, being local solicitors. (4) Any 
profits made by the society, after payment of salaries, interest on 
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capital, and other outgoings, to be divided pro rata between those 
solicitors who, during the financial year, had introduced business 
to their society. (5) The chief business of each society would be 
to issue certificates of title binding on future purchasers, and to 
register transfers on change of ownership, also instruments of 
charge. The society would also have control of what would be in 
effect a local land registry, since registration of title would be made 
compulsory on any dealing with land situate within the district of 
the society. (6) Every society to be rendered liable to purchasers, 
and other specified persons affected by negligence of its officials in 
the certifying of title or otherwise ; but owners to give purchasers 
or mortgagees implied covenants for title, as now, on every trans- 
action. 

A bill to embody any scheme of this kind would have to emanate 
with the Incorporated Law Society: and a bill prepared at their 
instance, and prepared with the concurrence of the Conveyancing 
Bar, would doubtless be thoroughly practical, and would probably 
meet, as no measure has yet met, with the approval of the whole 
legal profession. 

The pecuniary profits which would follow would, no doubt, prove 
a sufficient inducement to the solicitors in each district to form the 
proposed society, but failing this, Government should be at liberty 
to institute a Land Registry and acquire any profits which might 
be made. 

The short result of this scheme would be that conveyancing 
business would go on very much as now; the vendor's solicitor 
would still deduce his client’s title, and the purchaser's solicitor 
would register his client’s title, but the material difference would 
be that the societies would investigate the title once for all, so 
that al] future investigation would become unnecessary. 

The business of each society would be managed by a Board 
which would have to be a representative one, who would, in their 
own interest, see that competent and trustworthy examiners of 
title, or ‘conveyancing clerks’ as we now call them, were employed. 
They would probably find it of advantage to have no classification 
of titles, such as ‘absolute,’ ‘qualified,’ and ‘possessory.’ Their 
examiners would most likely be instructed to satisfy themselves 
that there was a ‘safe holding title’'; a purchaser should not be 
allowed to require more, wilich is practically the case now, and 
a certificate of safe-holding tit’. should be made binding on every 
succeeding registered person. 

Under the present system a purchaser relies on the care displayed 
by his solicitor as to title; and to some extent on his vendor's 


' Compare Mr, Lake's evidence, Land Transfer Report, 1895 (2683). 
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covenants, the latter of smaller practical value than might be sup- 
posed ; but in ninety-nine cases out of every hundred, the purchaser 
gets all that he really requires, that is, undisturbed possession. He 
does not want the luxury of a certificate granted by the State of 
an absolute, or indefeasible title, which means extra vigilance on 
the part of State officials, but vexation, expense and delay on the 
part of every one else concerned. 

Under the recent Land Transfer Rules (Rule 32), for example, 
an advertisement of the proposed certification of an absolute title 
has to be gazetted and inserted in newspapers. The expense, 
delay, and annoyance to clients which this would involve would 
be avoided under the system herein advocated. 

Under the scheme now suggested the present modus operandi 
would be continued as far as practicable. If a certificate of title 
were negligently issued any purchaser, or other specified person, 
misled or affected by it would have a right of action against the 
society, and the probable right to enforce covenants for title would 
also exist. If fraud were proved, then the rights of the parties 
would be determined by the Court according to general principles 
of law. A certificate of title granted by the State may sound very 
imposing, but owners of property in England have done very well 
without it these many years, and the cost and difficulties attending 
it would make the State-manufactured article a great deal too 
expensive for ordinary consumption. 

The remuneration of solicitors for deducing title, likewise for 
registering title, and the general registry fees, might be as under 
the rules issued since the Land Transfer Act, 1897, but the fees 
would of course go to the societies instead of to the Government. 

It is not feasible in this article to deal with the proposed scheme 
in detail, but there is one matter of importance which would have 
to be carefully considered, the question, namely, How should the 
area to be appropriated to each society be allocated? For it is 
obvious, in order to secure efficient working, and to avoid place- 
hunting and similar scandals, that each district must be so divided 
that the number of solicitors practising therein should be sufficiently 
numerous to prevent the objections of a close corporation, or select 
vestry. 

What the principle in grouping districts would be would have 
to be decided, but it occurs to the writer that the best basis would 
be that of population (compare the Redistribution Act, 1885), that 
is, ® Land Transfer Society and Registry should be allotted to 
a specified number of inhabitants, excluding the larger towns, such 
as Manchester, Liverpool, and Birmingham, having a population 
of a prescribed number, which would have their own district. 
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It would be expedient, having settled the limits of any district 
containing several towns therein, to determine in which town the 
registering office should be placed, which matter should be settled 
by regard to geographical position, railway accessibility, and 
the like. 

On the subject of districts attention may be directed to the cir- 
cumstance that the entire business of deducing title, registering 
transfers of conveyance or mortgages, and so forth, could be trans- 
acted through the post, without the necessity of solicitors employing 
local agents. No difficulty is experienced in carrying through 
Probate Registry work, or in passing complicated accounts at 
Somerset House by means of the post; in short, the post office, 
railway, and other business facilities of the present day are so great 
that a personal attendance at an official registry is rarely necessary. 

The chief, and as it appears to the writer, the highly important 
advantages of such a scheme as is herein proposed are, that rules 
would be framed by thoroughly practical and experienced men, and 
that it would be in the interest of each society and its representa- 
tives to promote its business by facilitating it in every possible 
way; and the moment any rule should prove unworkable it would 
be brought before the Board, when a speedy remedy would probably 
be found. 

But it may be urged that machinery so maintained might lead 
to laxity on the part of the societies, but the answer to that is that 
an action would lie against the society if certificates of title were 
negligently issued, or if the society were otherwise negligent in its 
duties. In passing it may be pointed out that a purchaser would 
be far better off in a case of negligence than at present, for now the 
client's solicitor may be a man of straw, but the society would be 
a responsible body : moreover it is proposed that implied covenants 
for title should be entered into on every transaction, as at present. 
If I buy a chattel the law implies a warranty of title by the seller ; 
and why the seller of land under any system of registration of title 
should be relieved of a natural liability is not apparent. 

The question who is to be liable in case of a negligent certificate 
is very important, and strikes at the root of the whole matter; for 
it is obvious that the knowledge that his department may be ren- 
dered liable would ever be present in the mind of an examiner of 
title. ‘He must be at least as careful as the most careful pur- 
chaser before agreeing to give his certificate of title’, and it would 
make him more and more technical, and prevent the machinery of 


* Report of Select Committee on Land Transfer, 1879—Mr. Shaw Lefevre’s draft 
Report ; see also Mr. Wolstenholme’s evidence, Land Transfer Proceedings, 1895, as 
to investigation of title by a public official. 
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the registry working smoothly; but under the system proposed 
a society would only be liable in the case of negligence in the 
investigation of title, just as a solicitor would be now; and if it 
wished to lessen the danger of captious conveyancing clerks it 
would be easy to frame rules under which points as to title could 
be referred to the Board, or a sub-committee, for every one who has 
had experience of conveyancing business knows that a man well 
up to his work can tell alinost intuitively what points are really 
important and should be pressed, and what may be waived, but 
that standard of discretion can never be defined by rules and 
orders. 

It would be well-nigh impossible to lay down under this head 
satisfactory rules for the guidance of an examiner of title, or ‘ con- 
veyancing clerk,’ as his prototype is now called; but the important 
fact is that under the scheme suggested a solicitor wishing to 
register his client's title, if dissatisfied with the opinion of the 
society’s representatives in the first instance, could refer the point at 
issue to a committee appointed by it of experienced solicitors, 
having recourse to counsel if necessary, as is done now ; but under 
the rigid rules of a government registry all this would be impossible. 

For example, consider for a moment see. 17 (subs. 4) of the 
Land Transfer Act, 1875, which enacts that the Registrar may accept 
as evidence recitals in documents not less than twenty years old. 
Under the system being discussed the conveyancing clerks would 
follow the present practice observed by solicitors, which is to 
exercise a reasonable discretion as to evidence of title, and would 
be probably hampered by no fixed rules on this subject. If the 
examiner was not reliable, or was careless or over-cautious, his 
employers would quickly replace him by some one more suitable 
for the post. 

It may be noted that if a society wished to protect itself against 
loss, arising through negligence in investigation of title or other- 
wise, it could easily do so by providing a fund for that purpose, or 
by insuring —_ an insurance company, as is very usual in the 
United States 

It may be urged as an objection to the proposed scheme that you 
do not thereby ‘do away with officialism ; true, but surely there is 
a vast difference between cast-iron rules framed for the guidance of 
a government official, and rules framed by practical men, whose 
interest it would be to provide workable rules in order to promote 
and facilitate the transaction of business, and gain thereby the 
resultant profits accruing to the society in which they would par- 
ticipate, and a system under which the examiner of title prefers to 


? Notes on Land Transfer in various Countries. Fortescue Brickdale, 1894. 
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run no risk, between a system under which a point could be 
referred to a committee of reasonable and experienced men 
standing in a position of authority and able to calculate the risk 
their society would run in accepting a doubtful title, and a body of 
officials ‘ cabbined, cribbed, confined, bound in’ by an inflexible 
system of rules and routine. Surely under some scheme of this 
sort the evils of officialism would be greatly lessened if not entirely 
overcome, 

Another objection which may be advanced is that the societies 
would not reduce their fees' when in due process of time it became 
reasonable that this should be done, and it might well be urged 
that the work would be far cheaper done than under government 
management: but naturally there would be government control as 
to this and many other matters, for while the internal working of 
the registry as regards the procedure of investigating title, granting 
certificates, and so forth, should be left to those who would control 
the societies, yet considering that a profitable monopoly would be 
relegated to one branch of the legal profession, it would be just 
that Government should in the public interest in certain details 
exercise an overriding authority. 

Whether it is wise that the whole conveyancing business of the 
country should pass into the hands of officials, with all the con- 
comitant evils of officialism, as will be the case unless the Incor- 
porated Law Society wrest it from their hands, has to be proved ; 
but the writer hopes that he has made clear the outlines of a 
scheme under which land-transfer business would remain with 
those who know best how to carry it on, at the same time the 
public would reap the enormous advantage of avoiding the expense 
of repeated investigation of title to the same land; for when that 
ceases then has come to an end the chief, may one not say the only 
reason why land-transfer is with us so expensive, and to lessen 
that cost would confer an immense boon on owners of broad acres 
as well as on the thrifty artisan and the owner of house property, 
and would benefit in a lesser degree the banking and capitalist 
lending community. 

The object of these pages has been to show: (1) That the chief 
defect of the existing system is the heavy cost of repeated investi- 
gation of title. It is that which registration of title would obviate. 
(2) That a system of titles certified by government officials involves 
the great evils of officialism, even under the most favourable con- 
ditions. (3) That Land Registries, with compulsory registration of 
title on any future disposition of land, could be worked by societies 


' The Land Transfer Act, 1897, virtually prohibits the governmental working of 
a land registry as a source of profit (sec. 22, subs. 4). 
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composed of solicitors within the district, and constituted on the 
Joint Stock Company principle, under which titles would be inves- 
tigated according to present practice as far as possible, and the 
whole machinery of the registries be worked by practical men 
under workable rules, conducive to the interests of both the public 
and the profession. (4) That the public would gain by the dis- 
appearance of the cost of repeated investigation of title to the same 
land, and by the continuity of the transaction of their affairs by 
their solicitors, a body of men whose interest it would be to facili- 
tate business, whom they know and can trust, whese experience is 
the result of years, and who in the main have loyally and con- 
scientiously served the interests of their clients, the British public. 


WALTER STRACHAN. 





CONTINUOUS VOYAGES IN RELATION TO CONTRABAND 
OF WAR: THE AFFAIR OF THE GAELIC IN 
THE CHINO-JAPANESE WAR. 


N the article on ‘the application of International Law during 
the Chino-Japanese war’ which appeared in the last number 
of this Review, Professor Takahashi mentioned his forthcoming 
work on that subject. In one of the notes which I have contributed 
to that work I have taken occasion, from an incident concerning 
the Gaelic, to give to the doctrine of continuous voyages in relation 
to contraband of war a fuller discussion than I think it has yet 
received in England. By the kindness of Professor Takahashi 
I am allowed to reproduce this note here. It is as follows. 


The Gae/ie was a mail steamer which called at Yokohama 
in Japan in the regular course of her voyage from the United 
States port of San Francisco to the British port of Hong Kong. 


Before her arrival at Yokohama the Japanese government had 
received information that there were on board of her as passengers 
three persons of the description of contraband or analogues of 
contraband, seeking Chinese service and carrying to China some 
material intended to destroy Japanese ships. At Yokohama the 
Japanese government caused the Gaclie to be searched for the 
persons and material. Before the search was finished it was 
discovered that the persons had left the ship. In fact, notwith- 
standing that at San Francisco they had taken passages by the 
Gaelic for Hong Kong, they proceeded from Japan in another 
vessel to the Chinese port of Shanghai. But the search was 
continued, on the supposition that they might have left some of the 
material behind. 

The british authorities in Japan objected to this proceeding 
on the ground that the Gae/ic had no hostile destination, Nagasaki 
in Japan being the only port at which she would call in the regular 
course between Yokohama and Hong Kong: it was true that the 
vessels of the company to which she belonged often call at the 
Chinese port of Amoy, but there was no proof of any intention 
to do so on that voyage. And they contended that the neutral 
destination of the ship precluded search, it being immaterial 
whether anything on board her had a hostile destination ulterior 
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to that of the ship. On the other hand, the correctness of the 
proceedings was maintained, on the ground both of the proba- 
bility that the Gae/ic might call at Amoy, and of the doctrine 
of continuous voyages as applicable in case contraband persons 
or goods on board her were destined for China even by way of 
Hong Kong. These opposing arguments call first for an examina- 
tion of the doctrine of continuous voyages as affecting (1) goods 
contraband of war, (2) persons contraband of war, or analogues of 
such contraband, and afterwards for an examination of the question 
from another point of view which will appear. 


I. The doctrine of continuous voyages as affecting goods, 


Goods on board a ship destined to a neutral port may be con- 
signed to purchasers in that port or to agents who are to offer 
them for sale there, in cither of which cases what further becomes 
of them will depend on the consignee purchasers or on the purchasers 
from the agents. Such goods before arriving at the neutral port 
have only a neutral destination; on arriving there they are, in 
Lord Stowell’s language, imported into the common stock of the 
country: if they ultimately find their way to a belligerent port 
or to a belligerent army or navy it will be in consequence of a new 
destination given them, and this notwithstanding that the neutral 
port may be a well-known market for the belligerent in question 
to seek supplies in, and that the goods may notoriously have been 
attracted to it by the existence of such a market. The consignors 
of the goods to the neutral port may have had an expectation 
that they would reach the belligerent but not an intention to that 
effect, for a person can form an intention only about his own acts, 
and a belligerent destination was to be impressed on the goods, if 
at all, by other persons. 

On the other hand goods on board a ship destined to a neutral 
port may be under orders from their owners to be forwarded thence 
to a belligerent port, army or navy, either by a further voyage 
of the same ship, or by transhipment, or even by land carriage. 
Such goods are to reach the belligerent without the intervention 
of a new commercial transaction, in pursuance of the intention 
formed with regard to them by the persons who are their owners 
during the voyage to the neutral port. Therefore even during that 
voyage they have a belligerent destination, although the ship 
which carrics them may have only a neutral one. 

In the case first put it is agreed that the goods, though of the 
nature of contraband of war, and the ship knowingly carrying 
them, are not subject to capture during the voyage to the neutral 
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port. In the case secondly put the doctrine of continuous voyages 
is that the goods and the knowingly guilty ship are capturable 
during that voyage. That doctrine regards goods as being con- 
traband of war when an enemy destination is combined with the 
necessary character of the goods, and it regards the offence of 
carrying contraband of war as being committed by a ship which 
is knowingly engaged in any part of the carriage of the goods 
to their belligerent destination. Those who deny the doctrine of 
continuous voyages can still hold that even in the second case the 
goods and the knowingly guilty ship are liable before reaching 
the neutral port if that port is only to be a port of call, the ultimate 
destination of the ship as well as of the goods being a belligerent 
one, but they deny that a further intended carriage by tranship- 
ment or by land can be united with the voyage to the neutral port 
so as to form one carriage to a belligerent destination, and make 
the goods and the knowingly guilty ship liable during the first 
part of it. They require a belligerent destination both of the goods 
and of the ship carrying them. 

The doctrine of continuous voyages does not apply to breach 
of blockade. In contraband of war the root of the offence is in 
the nature of the aid supplied to a belligerent, that is in the goods, 
and the connexion of the ship with the offence must be proved. 
In breach of blockade the root of the offence is in the attempt 
to enter into prohibited communication with a belligerent coast, 
that is in the ship, and the connexion of the goods with the offence 
must be proved. The ship indeed, according to British and United 
States principles, commits the offence as soon as she sails on 
a blockade-running expedition, notwithstanding that it may be 
intended to interpose a neutral port of call before she reaches 
the blockaded coast which is her ultimate destination; but a ship 
of which the only destination is to a neutral port cannot be con- 
nected with the blockade-runner into which her cargo is transhipped 
in that port. The cargo cannot be a source of infection before 
an offence of blockade-running from which its own guilt may be 
derived is committed. If, according to the French practice, the 
offence is committed only by the attempt to cross the very line 
of blockade, or by proceeding in order to do so after receiving 
a notification from a belligerent cruiser, the doctrine of continuous 
voyages cannot so much as be suggested in connexion with the 
case. 

It was in connexion with the so-called rule of the war of 1756, 
namely that neutrals will not be allowed to engage in time of war 
in the trade between the enemy and his colonies from which they 
are excluded in time of peace, that Sir William Scott and Sir 
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William Grant had oceasion to establish the doctrine that goods 
must be considered as undergoing a continuous carriage from port 
A to port C, notwithstanding a call at port B where, for the sake of 
an appearance of importation, they are landed, duty is paid on them, 
and they are reshipped: the Muria, 5 C. Rob. 368; the William, 
5 C. Rob. 385. The former judge is sometimes quoted as if in the 
case of the Jina he had condemned the application of a correspond- 
ing principle to the carriage of contraband of war. What however 
he said, namely that the contraband goods must be taken ‘in the 
actual prosecution ’ of a voyage to the enemy’s port, was said with 
reference to the point that the proceeds cannot be taken on the 
return voyage, and he was not thinking of the exact circumstances 
in which an enemy destination will be held to have been actual: 
3 C. Rob. 168. That he did not regard a neutral destination of 
the ship as conclusive against a condemnation of contraband goods 
on board her appears in the Rapid, Edwards 228, which was the 
case of a ship carrying a despatch addressed to a hostile minister. 
‘It is to be observed, remarked Sir W. Scott, ‘that where the 
commencement of the voyage is in a neutral country and it is to 
terminate at a neutral port, or as in this instance at a port to which 
though not neutral an open trade is allowed, in such a case there 
is less to excite his (the master’s) vigilance, and therefore it may 
be proper to make some allowance for any imposition which may 
be practised upon him.’ This distinctly gave it to be understood 
that the carriage of despatches, which is at least analogous to that 
of contraband goods if the despatches, being things and not 
persons, do not fall simply within the description of goods, would 
not necessarily be held to be innocent because the voyage of the 
ship was to terminate at a neutral port. In the case of the Ocean, 
3 C. Rob. 297, Sir W. Scott held that communication by sea with 
a port not blockaded is not made guilty by internal communication 
between that port and a blockaded one, by land or inland naviga- 
tion. But since we have seen that the doctrine of continuous 
voyages does not apply to breach of blockade, that decision does not 
tell against its validity with regard to the earriage of contraband. 
The doctrine of continuous voyages sprang into importance and 
was maintained during the Civil War in the United States, but, 
unfortunately from the point of view of science, the carriage 
of contraband was then generally connected with blockade-running, 
and consequently the judgments in the cases of the Stephen Mart, 
the Springlok and the Peterhoff fail to distinguish between the two 
sets of conditions with the desirable clearness. However, in the 
case of the Peter/off blockade, according to Sir W. Scott’s doctrine in 
the Ocean, was out of the question, because the ship's destination was 
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to the Mexican port of Matamoras, from which the communication 
with the Confederate territory was to be made by land or inland 
navigation. And here the Supreme Court on appeal, while not 
expressly disapproving the expressions pointing to an application 
of the doctrine to blockade which had been used in the district 
court, put the matter as to contraband in words which deserve 
to be quoted. ‘It is true that these goods if really intended for 
sale in the market of Matamoras would be free of liability, for 
contraband may be ‘transported by neutrals to a neutral port 
if intended to make part of its general stock in trade. But there 
is nothing in the case which tends to convince us that such was 
their real destination, while all the circumstances indicate that 
these articles were destined for the use of the rebel forces then oc- 
cupying Brownsville and other places im the vicinity’ (5 Wallace 59). 

The case of the /eferhoff had to be more or less considered by 
the English Court of Common Pleas in //o4és v. Henning, an action 
brought by the owners of the condemned goods against the under- 
writers, the judgment in which has been represented, I think 
erroneously, as repudiating the doctrine of continuous voyages. 
In pronouncing on the demurrer to the seventh plea the Court held 
that the allegation that the goods were shipped ‘for the purpose of 
being sent to and imported into a port in a state engaged in hostili- 
ties with the United States’ was consistent with the supposition, 
which we know was not in fact made by the American judges, 
that the plaintiff shipped the goods for sale at Matamoras, ex- 
pecting to find there persons who would buy them on behalf 
of the Confederate States. And cases were quoted on the 
distinction between the expectation that goods will be applied 
to an illegal use and participation in an attempt to apply them 
to such use. What was the object of this, if it was thought 
that the condemnation would have been wrong even supposing 
that the goods were not intended for sale at Matamoras but 
for further transit to the Confederates? It is true that Sir 
W. Seott’s language in the Jwima was quoted as proving that 
the voyage must be to an enemy's port, but the true mind 
of that judge has been shown above both from the context of 
the /wima and from his language in the Rapid. See 17 C.B., 
N.S. pp. 819, 820. The eighth plea was the United States 
sentence, and was disallowed for the reasons that the ground 
of condemnation did not sufficiently appear, and that the sentence 
would bear the interpretation that the /e/er/off ‘was bound to 
Matamoras, not for the purpose of commerce with the inhabitants 
thereof, but for the purpose of such a@ sa/e (the italics are mine) or 
transfer there as that the Confederates should get the use of the 
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eargo.” ‘We have no jurisdiction, the Court said, ‘to enquire 
into, nor are we at all considering, the validity of the legal 
grounds of the judgment’: p. 825. On the whole then no positive 
opinion is to be found in //o+/s v. Henning on the doctrine of 
continuous voyages, and the tendency of the Court’s observations 
is not unfavourable to it. 

Among the rules on contraband of war adopted by the Institute 
of International Law at its Venice meeting in 1896 is one which 
recognizes the doctrine of continuous voyages as here laid down. 
‘La destination pour ]’ennemi est présumée lorsque le transport 
va & l'un de ses ports, ou bien A un port neutre qui, d’aprés des 
preuves évidentes et de fait incontestable, n'est qu'une ctape pour 
lennemi comme but final de la méme opération commerciale’ 
Annuaire de l'Institut de Droit International, vol. 15, p. 231 '- 


IL. Whether the doctrine of continuous voyages atiects Persons, 


When a person whose character would stamp him as contraband 
or an analogue of contraband is a passenger on board a ship bound 
for a neutral port and having no ulterior destination, but intends 
on arriving there to proceed to a belligerent port, there can be 
no closer connexion between the two parts of his journey than 
that he should hold a through ticket to the belligerent port, 
issued under a system of through booking by the owners of 
the ship in which he is. Even in that case however there is 
this difference between a person and goods or despatches, that 
the person cannot be forwarded like a thing. The through 
ticket is a facility given him for continuing his journey, but 
it must depend on him whether he will use it: he may change 
his intention and either continue his journey in some other way 
not having any unlawful connexion with the first part of it, 
or not continue it at all. Even therefore in the case of his 
holding a through ticket, and a@ fortiori where the passenger 
is only booked to a neutral port, he cannot be constructively 
bound for a belligerent destination until he is actually bound 
for one. There must for such destination be a determination 
of his own which during the first part of his journey inevitably 
remains contingent, and which is therefore analogous to the 
new determination which may be given in the neutral port 


' A destination for the enemy is presumed when the carriage of the goods is 
directed towards one of his ports, or towards a neutral port which, by evident 
proofs arising from incontestable facts, is only a stage in a carriage to the enemy 
as the final object of the same commercial transaction.’ 
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as to the employment of goods which have found a market 
there. In the mean time the owners of the first ship may 
have an expectation as to his acts, analogous to that which 
they may have as to the ultimate destination of goods seeking 
a market in the neutral port, but they can have no intention 
as to his acts, that is no state of mind analogous to that of 
the owner of goods who ships them for an immediate neutral 
destination in order that they may be forwarded thence to 
a belligerent destination. 

If the above view be correct it will follow that the doctrine 
of continuous voyages cannot be applied to the carriage of persons, 
and such is the conclusion to which I come. No objection to 
that view can be founded on cases of which the type is the 
Orozembo, 6 C. Rob. 430, where the persons are not taken on 
board in the ordinary course as passengers, but in pursuance 
of a special contact placing or virtually placing the ship in 
belligerent service. It may well be that in a case of that 
class the ship is only to convey the persons as far as a neutral 
port from which an ulterior carriage of them is to commence. 
She will not be the less capturable on her voyage to that port, 
not however on account of the ulterior carriage contemplated 
but on account of the service in which she is held to be actually 
engaged. 

On the ground here taken up the famous international difficulty 
which arose out of the incident of the 7rex/ receives a short and 
as I submit a satisfactory solution. It becomes unnecessary to 
diseuss whether the character of Messieurs Mason and Slidell 
ranked them with contraband, whether they could be taken out 
of the ship without bringing the ship in for condemnation, or 
whether a destination to a neutral port precludes all further 
question in the ease of contraband goods. It is not even 
necessary to point out that at St. Thomas, for which the 7rent 
was bound, Messieurs Mason and Slidell were to tranship for 
another neutral destination, England. That the TZven/’s own 
destination, St. Thomas, was neutral, and that a neutral destina- 
tion of the ship is conclusive in the case of passengers taken 
on board her in the regular course, as were Messieurs Mason 
and Slidell, is enough to close the controversy. I do not deny 
that if the 7ren/’s own destination had been to England, merely 
ealling at St. Thomas, it would have been the neutrality of 
England and not that of St. Thomas which would have been 
conclusive as to passengers on board her with tickets for 


England. 





Jan. 1899.) Continuous Voyages and Contraband of War. 31 


Ill. Application to the case of the Gaelic. 


On the principles here adopted the search of the Gaelic by the 
Japanese authorities at Yokohama cannot be justified by the 
doctrine relating to contraband of war. The ship was not con- 
structively in hostile service like the Orozem/o. Her destination 
was the neutral one of Hong Kong, and the passengers who 
might be considered as contraband were not booked beyond 
Hong Kong, if that would have been material. It may be 
admitted that packages containing explosives or machinery for 
causing explosion, if carried by them as part of their personal 
luggage and therefore not appearing separately in the ship's 
manifest, must be regarded for the purpose of belligerent rights 
as in course of carriage by the ship to the destination for which 
the passengers were booked. If that destination had been hostile, 
the luggage of passengers might on proper grounds of suspicion 
have been searched for such contraband articles, as well after 
it had been left behind as while its owners were in the ship 
with it, and the ship might on proper grounds of suspicion 
have been searched in order to ascertain whether any such 
luggage had been left behind. But these reasons did not apply 
in the case of the (Gac/ic’s passengers, because there could be 
no ground for attributing to their personal luggage any destina- 
tion ulterior to their own. The defence, if any, of the Japanese 
proceeding must be sought elsewhere than in the rights of bellige- 
rents against neutrals on the high seas. 

It appears to me that a sufficient defence is not far to seek. 
The Gaelic was not searched on the high seas but in the waters 
of the belligerent who searched her. Passengers by her on their 
way to the enemy with proposals for destroying Japanese ships 
and means for giving effect to those proposals were self-constituted 
enemies, although their nationality was neutral. A state has the 
right to protect itself on its own soil and in its own waters against 
all enemies, whether they are such by their nationality or by their 
free choice, and it would be absurd to contend that any other state 
can make the nationality of its ships or of its subjects a ground for 
interfering with the exercise of that right. 

Lastly, the right of self-protection must cover all reasonable 
measures taken for that end in circumstances of reasonable 
suspicion. I think therefore that the search of the Gae/ic, and 
the continuance of that search after the suspected persons had 
left her in order to ascertain whether they had left materials 
or machinery for destructive explosions behind them, were justifi- 
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able against every foreign power as war measures. It is another 
question whether they were justifiable under Japanese law as 
affecting persons and things within Japanese territory or territorial 
waters. Even if they were not so, there is probably no government 
which would hesitate to supply by its own action an evident gap 
in the domestic legislation, and to seek an indemnity from the 
legislature in due course. But with that point a foreign power 
would have no concern, 

J. WESTLAKE. 








PENAL SERVITUDE: ITS PAST AND ITS FUTURE. 


FPXHE recent discussions on the reform of prison administration 

have directed attention to a remarkable contrast that exists 
between the law relating to penal servitude and the law under 
which sentences of imprisonment are carried out. This contrast 
will, to some extent, be removed when the new Prisons Act 
comes into full operation, but it is safe to predict that it will 
be a long time before all vestiges of it have disappeared, and in the 
meantime it is of sufficient interest to deserve particular attention. 
In the law relating to imprisonment we find a great variety of rules 
laid down in statutory form by Parliament, not only prescribing the 
mode in which the punishment is to be carried out, but also securing 
to the prisoner a variety of rights of most diverse character, the 
right to spiritual ministrations by a minister of his own persuasion, 
the right to holidays on Sundays, Christmas Day and Good Friday, 
the right to be fully informed of the rules by which prisons are 
governed, and so on. 

For prisoners under sentence of penal servitude the case is quite 
different : Parliament has not spoken on the subject of any rights 
possessed by them ; it has not even given any directions as to the 
character of the punishment nor laid down the conditions under 
which it is to be carried out. In the year 1853, the Act 16 & 17 
Vict. cap. 99 said that in certain cases a sentence of penal servitude 
should be substituted for a sentence of transportation ; that persons 
under such sentences may be confined in the same places and treated 
in the same manner while in prison as persons under sentence of 
transportation might be treated under the then existing law, that 
they may be released on licence in the same way as transported 
convicts were released on ticket-of-leave, and generally that any 
Acts relating to persons under sentence of transportation should 
apply so far as it was possible to persons sentenced to penal servi- 
tude. But in 1853 ‘penal servitude’ was an entirely new term in 
the statute book: the Act by which it was first introduced gives no 
explanation of its meaning, nor does it lay down in what respects 
it is to differ from transportation. The prima facie distinction one 
would be inclined to draw is that transportation implies a punish- 
ment carried out beyond the United Kingdom, while the form of 
punishment that was substituted for it does not; but as a matter 
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of fact a number of convicts sentenced to transportation were never 
sent beyond the seas, while on the other hand for a number of years 
sentences of penal servitude were in part carried out beyond the 
United Kingdom, as in the Bermudas, at Gibraltar, and in Western 
Australia, and the Royal Commission of 1863 actually recommended 
that all convicts under sentence of penal servitude should be sent 
to the latter place. In short, the ditference between transportation 
and penal servitude is not really a difference of law, but a difference 
in the mode of administering the law, and a short review of the 
different stages in the development of the existing system may be 
found of considerable interest in more than one respect. 

The particularity with which the punishment of imprisonment 
has been dealt with in the statute book arises of course from the 
fact that Parliament in that case was, prior to 1877, imposing its 
will on the local authorities who for centuries had been responsible. 
The aim of the Prison Act 1865, as well as of the Acts that pre- 
ceded it, was to amend an existing system by securing uniformity, 
and introducing in some respects greater rigour, in other respects 
greater leniency and generosity in the treatment of prisoners by 
the local authorities. Penal servitude, on the other hand, was from 
the first intended to be wholly in the hands of the central Govern- 
ment, on whom had fallen by degrees the entire responsibility for 
the earlier form of punishment which it superseded. 

In 1847 Earl Grey, the Secretary of State for the Colonies, and 
the Home Secretary, Sir George Grey, agreed on a scheme by which 
a sentence of transportation was in future to mean that the convict 
should first be kept in separation and at hard labour in a peniten- 
tiary such as Pentonville; that he should then be removed to 
a prison either in England or at Gibraltar or in Bermuda, where he 
could be employed on public works such as the construction of 
docks and harbours; that he should then be given a ticket-of-leave 
and be sent to a colony where he was to obtain work for himself 
subject to certain police restrictions; that finally he might be 
pardoned and become a free man on the condition of not returning 
to this country. It was, however, found impossible to induce the 
colonies to absorb the large number of the ticket-of-leave men who 
had to be disposed of, and in 1853 the Act of 16 & 17 Vict. abolished 
sentences of transportation ¢o nomine for any term of less than four- 
teen years, and provided that in their place sentences of penal 
servitude for shorter terms should be substituted, that is to say, four 
years’ penal servitude for seven years’ transportation, four to six 
years’ penal servitude for seven to ten years’ transportation, and so 
on. Now these shorter terms were the terms for which convicts 
sentenced to transportation were kept in the first two stages of the 
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1847 scheme ; and the intention of the Act was therefore virtually 
that all convicts under sentences of less than fourteen years should 
in future be discharged unconditionally in this country, when they 
had passed through the first two stages of their sentence, instead of 
being discharged on ticket-of-leave in a colony. 

In 1857 transportation was nominally abolished altogether, but 
now for any term of transportation an egua/ term of penal servitude 
might be substituted. If the character of penal servitude had 
remained what it was at first intended to be, the effect of the Act of 
1857 would clearly have been to keep all convicts for their whole 
sentence in the first two stages of the scheme of 1847—an immense 
aggravation of the severity of their punishment ; but this result was 
prevented by the development of the ticket-of-leave system. The 
ticket-of-leave had been originally a mere governmental licence to 
a transported convict to be at large in the colony during a portion 
of his sentence ; it was recognized by g Geo. IV. cap. 83. and 2 & 3 
Will. IV. cap. 62, which limited the power of granting it ; but, strictly 
speaking, it only applied to convicts in a colony. and the period at 
which it could be obtained depended on the convict’s conduct during 
the first part of his sentence. Power was however taken in the Act 
of 1853 to grant a similar licence to be at large in the United 
Kingdom. Though this could be granted to all persons sentenced 
either to transportation or to any punishment substituted therefor, 
it was intended at the time to apply to those conviets only who had 
been sentenced before 1853 to transportation but who could not be 
removed from this country owing to the difficulty with the colonies 
about receiving them. They were, in fact, to be discharged in this 
country on licence under the Act of 1853 after going through the 
first two stages, instead of being discharged in a colony on tickets-of- 
leave, as was the former practice; but it was not thought, as a 
general rule, of allowing the same privilege to persons undergoing 
the new punishment of penal servitude, this being intended to corre- 
spond merely with the first two stages of transportation. In 1857, 
however, the system of granting licences of discharge conditional on 
good conduct was recognized to be as desirable in the ease of penal 
servitude as in that of transportation; in order to allow of this 
being done the terms of penal servitude which the Courts were 
empowered to impose, were accordingly lengthened by the Act of 
that year, and licences were granted under the Act of 1853 for the 
last portion of the sentence. 

Thus sinee the Act of 1857 a sentence of penal servitude has been 
essentially similar in character to what a sentence of transportation 
was after 1847—that is to say, it consists of a fixed period of sepa- 
rate confinement with hard labour, a period of employment in gangs 
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on works of public utility, the duration of which is dependent on 
the convict’s conduct and industry, and a period of discharge on 
licence subject to special supervision by the police. The difference 
lay in the third period: the ticket-of-leave granted to a convict 
under sentence of transportation only allowed him to be at large in 
a colony ; the licence granted under the Act of 1853 allowed him to 
be at large only in the United Kingdom; and since 1864 this 
limitation has been removed, and the licence allows him to be 
at large anywhere. There have been a good many minor inodi- 
fications of the iaw since 1857 affecting in particular the conditions 
under which a convict serves the third part of his sentence, 
i.e. the period when he is at large on licence, but in its main 
outlines the pena] servitude of to-day is still practically identical 
with the system adopted in 1847 for persons under sentence of 
transportation, with this distinction, that in 1847 it was intended 
that a convict should be discharged from prison into a colony, and 
now he is discharged at the place where he was convicted. It is 
even a question whether the present system could not have been 
established under the Acts relating to transportation without fresh 
legislation at all; but if this is too hazardous a speculation to 
embark on, it will at least be seen that the present system has been 
established wholly by administrative action, and that legislation 
has at the most facilitated the process and in no way directed it. 
The origin of penal servitude then has to be sought in transpor- 
tation, and has to be sought at a distance of just 300 years. The 
history of transportation has been often told from one point of view. 
How first the American colonists, and especially the colonists of the 
West Indies, required labourers to till their lands; how in later 
times the Irish of Cromwell’s day, and those concerned in various 
risings and conspiracies towards the end of the seventeenth century, 
were sent out for the purpose ; how afterwards the supply of negroes 
from Africa rendered white slaves unnecessary; how then the 
American colonists resisted transportation from this country, and 
how the achievement of their independence made the system for 
a time impossible; how it revived on the discovery of Australia ; 
the abuses to which the system as reconstituted at the end of the 
last century gave rise, the strenuous resistance to its continuance 
offered by the Australian colonists and others at the beginning of 
the present reign, the successive reforms introduced in order to meet 
their objections, and the final determination to abandon it altogether 
as a part of our penal system—all this has been frequently told and 
need not now be repeated, but the legal basis on which the system 
rested is not so familiar, and a review of its gradual development 
during three centuries affords a curious and striking illustration of 
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the tenacity with which legal ideas once established hold their 
ground long after their practical application has been completely 
transformed. 

It is a curious coincidence that as penal servitude was established 
eo nomine by statute as a substitute for transportation, so transpor- 
tation makes its first appearance in the statute book as a substitute 
for a form of penal servitude. 

It is well known that the increase in the number of masterless 
men, sturdy rogues, and other disorderly persons, engaged the 
attention of the Legislature during the reign of Henry VIII. 
Various Acts passed for restraining this evil were repealed in 1547 
by the Act 1 Edw. VI. cap. 3, which provided in lieu of the earlier 
statutes that a vagabond, i.e. ‘any runagate servant or any other 
which liveth idly and loiteringly,’ should be brought by any one 
who had offered him work which he had refused, or had entered into 
an agreement with him for service which he had broken, before two 
justices of the peace, who should cause him to be branded on the 
breast with a V,and adjudge him to ‘such presentour to be his 
slave to have and to hold the said slave unto him his executours 
or assignes for the space of two yeeres then next following.’ The 
master was to supply bread and water or ‘small drinke and such 
reffuse of meate as he shall think meete, and ‘cause the said slave 
to worke by beating, chaining or otherwise in such worke and 
labour (how vile soever it bee) as hee shall put him unto.’ 

If the slave ran away he was to be branded on the forehead or 
cheek with an S and adjudged slave for ever, and a second flight 
amounted to felony. 

Section 8 expressly gave the master a property in his slave of 
the same kind as in ‘ any other his moveable goods or chattels.’ 

If, however, no one wished to have such a rogue and vagabond in 
service, he might nevertheless be branded with the V and sent to 
the place where he was born. to be slave either ‘ to the corporation 
of the citie’ or to individual inhabitants in turn. Vagabonds born 
outside the realm could be sent to their own country. This is 
a curious anticipation of the ‘assignment’ of transported convicts 
in vogue 200 years later, and it will be seen later that the idea of 
property in the offenders under this Act persisted in a very curious 
way till quite modern times, and has probably materially affected 
the treatment of a very much larger class of delinquents. 

The Act was repealed two years later by 3 & 4 Edw. VI. cap. 16. 
and the earlicr law revived with considerable additions. Under 
this Act ‘ valiant beggars or sturdy vagabonds ’ were to be whipped 
or put in the stocks. It was confirmed by statutes of 1551 (5 & 6 
Edw. VI. cap. 2), 1555 (2 & 3 Ph. & M. cap. 5), and 1562 (5 Eliz. 
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cap. 3), and in 1572 and 1576 the law was made more rigorous 
(14 Eliz. cap. 5, and 18 Eliz. cap. 3) by allowing punishment by 
boring the ear, imprisonment, and finally death as a felon. These 
punishments, however, were abolished in 1593 by 35 Eliz. eap. 7 ; 
and in 1597 all previous statutes on the subject were repealed, and 
further provisions made by the Act 39 Eliz. cap. 4 for dealing with 
the different kinds of persons included under the denomination of 
‘rogues, vagabonds, and sturdy beggars.’ Any such person could 
be arrested by the appointment of a justice of the peace, constable, 
headborough or tythingman—‘the tything man or headborough 
being assisted therein with the advice of the minister and one other 
of that parish '—and was to be thereon stripped to the waist and 
openly whipped ‘untill his or her bodie be bloudie’; and after- 
wards the offender, furnished with a certificate of the punishment 
having been duly carried out, was to be sent back to the parish 
where he was born or where he last dwelt for the space of a year, 
‘there to put him or her selfe to labour as a true subject ought to 
doe.’ If the parish where he was born or last dwelt could not be 
ascertained, he was to go to the village through which he last 
passed without punishment, to be thence conveyed to the house of 
correction or common gaol, and there to be employed at work until 
such time as he could be placed in some service or received in an 
almshouse. 

If, however, any such offenders ‘shall appeare to be daungerous 
to the inferiour sort of people’ or ‘ otherwise be such as will not be 
reformed of their roguish kind of life,’ they were to be committed 
to the common gaol or house of correction, and being brought up at 
the next Quarter Sessions might ‘ be banished out of this realme and 
all other the dominions thereof, and at the charges of that countrie 
(? county) shall be conveied unto such parts beyond the seas’ as 
might be assigned by the Privy Council, or might else ‘ be judged 
perpetually to the galleys of this realme.’ A rogue and vagabond 
returning from such banishment was guilty of felony. 

This appears to be the only statute under which an offender 
could be condemned to the galleys. It is possible that the galleys 
may have been to some extent supplied by felons condemned to 
death and pardoned conditionally on their serving in this capacity. 
Mr. Corbett, in his ‘Drake and the Tudor Navy’ (1898, i. 402), 
points out that there is evidence of convicts being employed on 
galleys in the early part of the sixteenth century ; and that in 1582 
and 1584 there was a project for making a similar use of felons 
convicted at Assizes of the less heinous crimes when sentence of 
death was respited. But at this time there was only one galley 
enrolled in the Royal Navy, and there is no extant evidence of 
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servitude in the galleys having ever been anything but an 
altogether exceptional form of punishment so far as England is 
concerned. 

The special interest of this statute of 1597, however, for our 
present purpose is that it fixed the lines on which transportation 
was to be subsequently developed, and that in order properly to 
understand this development it is important to notice the class of 
offenders to whom it was first applied and the kind of treatment 
that was deemed suitable for them. The legislation in 1597 was 
clearly not so much imposing a specific punishment for a specific 
offence as providing a means of dealing with an undesirable class 
of the community. Labour was to be enforced not so much as 
a punishment as by way of keeping sturdy rogues out of mischief ; 
and when a rogue was shown to be incorrigible, he was practically 
to become a slave in order that he might work for the public good. 
This had been enacted explicitly by the statute of 1547, but though 
the law establishing actual slavery in such cases had been repealed, 
it can scarcely be doubted that the Act of Elizabeth was intended 
to put something very similar in its place ; and the later history 
of transportation shows that this is actually what happened. The 
political offenders transported to the plantations during the seven- 
teenth century were virtually slaves to the colonists to whom they 
had been assigned, and there is every reason to believe that the 
earlier ‘ transportees’ were no better off. But it is probable that 
the greater number of these were reprieved felons. We have no 
evidence of the provisions for transporting mere vagrants, which 
are contained in the Act of 1597, having ever been put into effect. 
Among the State papers there are many at the end of the sixteenth 
and beginning of the seventeenth century which relate to the 
measures to be taken for repressing vagrancy, but apart from 
a proclamation in 1603, assigning Newfoundland, the East and 
West Indies, France, Germany, Spain, and the Low Countries as 
places to which incorrigible and dangerous rogues might be sent, 
there is no evidence of transportation having been actually resorted 
to. It may be conjectured that in this as in other matters the 
central Government found it impossible to get the local authorities 
to take active steps for carrying out the policy laid down by Par- 
liament. Just as Quarter Sessions were slow to provide the houses 
of correction they were required to build for the criminal and 
vagrant population, so no doubt they failed to use the other powers 
with which they were vested for getting rid of them. 

In the early part of the seventeenth century there are among the 
State papers notices of various commissions sent to Lords-Lieu- 
tenant and other county authorities fur putting the statute of 1597 
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into force. There is also the draft ofa bill, dated 1654, for the trans- 
portation of vagrants to the Western Colonies ; and in 1656 Crom- 
well's major-generals and commissioners were urged to treat with 
merchants for this purpose. Then by the Act 13 & 14 Car. IL 
cap. 12, power was again expressly given to Quarter Sessions to 
transport incorrigible vagrants. If these measures had been carried 
out consistently, a system of penal servitude might have been 
evolved by local authorities under the supervision of Parliament 
in the same way as imprisonment with hard labour has grown up. 
But things have turned out differently. This mode of punishment 
has, in fact, been carried out directly by the central Government : 
Secretaries of State have fixed the places where the punishment 
is to be undergone and the form it is to take ; the Legislature has 
merely given facilities for the discharge of this duty; and royal 
commissions have done little more’ than report on the results 
obtained and suggest improvement in minor details. Though the 
right of property in the service of the persons liable to transporta- 
tion was not explicitly recognized by statute till the eighteenth 
century, it can scarcely be doubted that some idea of the kind did 
from the first have a direct influence on their mode of treatment. 
It would naturally grow up, partly by analogy with other contracts 
of service, partly from the fact that the offenders had by their con- 
viction of felony forfeited all civil rights, and having been saved 
from the capital penalty only by the intervention of the Crown, 
were to be regarded as wholly at the disposal of the Crown. 

Under 18 Car. IL. cap. 3, Judges of Assize could transport or 
cause to be transported for life to the plantations in America moss- 
troopers convicted in Cumberland or Northumberland as ‘ notorious 
thieves and spoil-takers.’ Here transportation is clearly a mode 
of getting rid of disorderly persons, and the fact that their offences 
had to some extent a political complexion, no doubt made the 
imposition of this punishment seem more natural. But in an Act 
of 1670 it is recognized for more ordinary offenders in the form 
which it retained for more than a century afterwards. By 22 
Car. IL. cap. 5 benefit of clergy. was taken away from certain 
offences against the State, such as stealing naval or military stores, 
but power was given to the Court before whom an offender was 
convicted to stay execution and to cause the offender to be trans- 
ported to the plantations, and there to be kept to hard labour for ~ 
seven years, judgment of felony to be executed on him should he 
return before. A similar treatment for persons guilty of fire- 
raising and other malicious damage to property was authorized by 
an Act of 1670 (22 & 23 Car. II. cap. 7); and in later statutes it 
was more and more frequently used as a means of disposing both 
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of those felons who would otherwise have escaped their proper 
punishment by obtaining the benefit of clergy, and of those for 
whom the death penalty, though due, was considered too severe 
a punishment. 

In 1717 the law was made more general by the Act 4 Geo. I. 
cap. 11, which expressly empowered Courts to pass sentence of 
transportation for seven years on all convicted felons who were 
entitled to benefit of clergy, and provided further, that where any 
offenders excluded from the benefit of clergy should be pardoned 
on condition of transportation, the Court on receiving notification 
thereof from.» Secretary of State should ‘allow such offenders the 
benefit of a pardon under the Great Seal, and make an order for 
their transportation either for fourteen years, or for such other term 
as may have been made part of the condition of their pardon. 

In either case the Court was to ‘ convey, transfer, and make over 
such offenders ... to the use of any person or persons who shall con- 
tract for the performance of such transportation, to him or them, 
and his and their assigns, and the contractors and their assigns 
were to have ‘a property and interest in the service of such offenders 
for such term of years.’ The contractors were to give security for 
the transportation of the convict and for keeping them safe in the 
colonies. To return to this country before the expiration of the 
sentence was made a felony without benefit of clergy. The reasons 
for the statute are stated in the preamble to be that ‘many offenders 
to whom royal mercy has been extended upon condition of trans- 
porting themselves to the West Indies, have often neglected to 
perform the said condition, but returned to their former wicked- 
ness, and that ‘in many of His Majesty's colonies and plantations 
in America there is great want of servants.’ It is significant that 
section 5 of the statute provided that ‘ Whereas there are many idle 
persons who are under the age of one and twenty years lurking 
about in divers parts of London and else-vhere and want employ- 
ment. and may be tempted to become thieves if not provided for ; 
and whereas they may be inclined to be transported and enter 
into services in some of His Majesty’s colonies and plantations in 
America, but as they have no power to contract for themselves 
(i.e. being minors) and therefore that it is not safe for merchants 
to transport or take them into such services,’ contracts for the 
purpose might be made before two justices of the peace, and being 
registered at Quarter Sessions would thereby become binding on 
all parties. 

The provisions of this statute have been cited at some length 
because they illustrate very clearly the two features of the system 
of transportation which have specially influenced the development 
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of the modern system of penal servitude, namely, the position of 
the offender as being wholly within the mercy of the Crown, and 
liable to be dealt with as might be thought best; and, secondly, 
the character of his punishment—that is to say, labour exacted 
from him not merely as a penalty, but rather for the public good 
and to keep him out of mischief. A hundred years later we find 
these characteristics still maintained by the Legislature. In the 
Act of 5 Geo. IV. cap. 84, the phraseology of the statute of 1717 is 
preserved : the contractor indeed is now merely a contractor for 
conveying the convict across the seas, and the Secretary of State 
is to name the Governor of a colony or some other person to whom 
he is to be delivered, but as soon as delivery is effected, ‘ the 
property in the service of such offender is to be vested in the 
Governor of the colony for the time being, or in such other person 
or persons, and it could be assigned to any other person. The 
property is no longer in the offender himself, but only in his service ; 
still the underlying idea is not very different. Further, it will be 
seen that the Secretary of State is allowed to carry out the sentence 
of transportation in whatever way he pleases. 

In 1853, when penal servitude was first established eo nomine, 
Parliament provided that all Acts relating to persons sentenced to 
transportation—of which the Act of 1824 was then the most impor- 
tant—-should extend and be applicable to persons sentenced to 
penal servitude. Immense as has been the change in the treatment 
of convicts since the days of transportation, it appears, therefore, 
that the legal theory still in a manner subsists whereby the State, 
now represented by the Directors of Convict Prisons, has a right 
of property in their service; and, at all events, Parliament has 
imposed no restrictions on the mode of dealing with them. The 
historical distinction between a prisoner under sentence of penal 
servitude and one sentenced to imprisonment with or without hard 
labour has been largely obliterated in practice, but in law it 
remains very noticeable as a curious relic of the past. 

In fact, while administration has undergone such numerous and 
such profound changes, the statutory provisions on which it has been 
based merely illustrate, without essentially modifying, the principles 
that were established by the beginning of the eighteenth century. 

Thus in 1719 the Act 6 Geo. L. cap. 23 amends the procedure 
for securing a felon’s transportation by providing that the Court 
by which the felon has been convicted may nominate two or more 
justices of the peace to make contracts for this purpose, and that 
the costs of making the contracts and handing over the prisoners 
to the contractors for transportation may be paid from county 
funds. The securities to be taken were to be in the name of the 
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clerks of the peace, who might sue for penalties for breach of 
the bond. 

Then in 1743, by 16 Geo. II. cap. 15, penalties for felons ordered 
to be transported and returning to this country were extended to 
‘those who had agreed to transport themselves on conditions ; and 
in 1747, 20 Geo. II. cap. 46 was a similar enactment with special 
reference to the persons transported in connexion with the rising 
of 1745. 

Again, in the preamble to 8 Geo, IIL. cap. 15, which considerably 
simplified the procedure for effecting the transportation of convicts, 
the reason for the Act is represented as being that by the existing 
method ‘offenders lie several months in gaol after conviction, 
whereby they are rendered less capable of being useful to the 
public in the parts of America to which they are sent.’ 

It may be noted that this Act again expressly declared that the 
contractors for transporting convicts and their assigns ‘shall have 
a property and interest in the service of such offenders’ for the 
term of their sentence; and such a clause became common form in 
subsequent statutes of a similar character. 

It is also to be noted that the State had not yet recognized 
any duty incumbent on it in respect of the transported convict. 
A system had grown up whereby this country could get rid of the 
more heinous offenders, and so long as the means of doing so 
existed there was no need to consider what happened to the 
offenders after they were transported. But in 1776 it became 
evident that as the American colonies were actually in revolt, we 
could not get rid of our convicts by the simple mode of transporting 
them there. Hence the Act of 16 Geo. III. cap. 43. which, as 
a temporary measure for two years only, allowed hard labour in 
this country to be substituted for transportation; though from the 
terms of the preamble, which is a masterpiece of make-believe, no 
one would suspect but that transportation was being discontinued 
as a mere measure of expediency : ‘ Whereas the transportation of 
convicts to His Majesty’s colonies and plantations in America. . . 
is found to be attended with various inconveniences particularly 
by depriving this kingdom of many subjects whose labour might 
be useful to the community, and who by proper care and correction 
might be reclaimed from their evil courses.’ The utility of convicts’ 
labour in this country was thus only recognized by Parliament 
when it was no longer possible to compel the colonists to accept 
the benefit of it in America; and henceforth the best mode of 
utilizing this labour is found to be an exceedingly troublesome 
question. 

At first, at all events, the State showed no great readiness to 
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undertake the duty. Persistent attempts were made to throw the 
responsibility for looking after the offenders, who were or ought to 
be sentenced to transportation, on local prison authorities. Under 
the Act of 16 Geo. III, the Justices of Middlesex were to appoint 
an overseer or overseers to manage and direct works for the dredg- 
ing and cleansing of the Thames and the improvement of its 
channel for the purposes of navigation, and on this work convicts 
were to be employed—the only conditions being that while so 
employed they were to be clothed and supplied with ‘ bread and 
any coarse or inferior food and water or small beer,’ and should 
be given on discharge a decent suit of clothes and a gratuity, not 
less than 40%. and not more than £5. 

Further, in every county the justices were to ‘take into con- 
sideration’ the state of the houses of correction, and appoint 
places either there or elsewhere for receiving offenders ordered to 
hard labour in lieu of being transported. Such offenders were 
to be kept quite separate from all other prisoners, and to be under 
overseers specially appointed by Quarter Sessions. 

This statute might have led to the development of a system of 
penal servitude under the local prison authorities pari passu with 
the development of imprisonment, and had the work been taken 
up then with any vigour we should have been spared much subse- 
quent difficulty and confusion. But vigour for such a purpose was 
not to be expected from the country justices of the eighteenth 
century; and in the year 1779 when, as the preamble to the Act 
19 Geo. ILL eap. 74 recites, transportation to the American colonies 
was still ‘attended with many difficulties, the State took upon 
itself the duty of erecting in one of the home counties ‘two plain, 
strong and substantial edifices or houses which shall be called the 
Penitentiary Houses, for confining six hundred male and three 
hundred female convicts. Three supervisors were to be appointed 
for the purpose by the King in Council, and the site was first to be 
approved by the Lord Chancellor, the Speaker of the House of 
Commons, the Judges of the King’s Bench and Common Pleas, the 
Barons of the Exchequer, and the Lord Mayor of London, The 
labour on which the inmates were to be engaged was to be 
sufficiently remunerative to pay salaries for governors and task- 
masters. A fixed number of the offenders liable to transportation 
might be sent there from each of the circuits for terms of hard 
labour up to seven years; the others were to serve on board hulks 
either on the Thames, as under the Act of 1776, or on some navi- 
gable river designated by Order in Council under superintendents 
locally appointed. The superintendents or governors of the peni- 
tentiaries were to have the same powers as gaolers at common 
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law. Extremely minute regulations were made for the discipline 
to be maintained and the treatment of the prisoners there, including 
a rudimentary progressive stage system, a reduction of the term of 
detention on account of good conduct, and the grant of gratuities 
on discharge. Similar regulations were to be observed as far as 
possible by the superintendents and other officers of the places 
appointed for the confinement of such convicts as could not be 
received in the penitentiaries. These regulations form the basis 
of subsequent prison legislation. 

The expenses were to be defrayed from funds provided by 
Parliament; and in fact the statute lays down an excellent and 
comprehensive scheme for dealing with the whole of our criminal 
population. 

Unfortunately it was not carried into effect ; and though further 
provision for the same purpose was made by 34 Geo. III. cap. 84, 
no State penitentiary was actually erected till 1813, when Millbank 
was begun, in pursuance of the Act 52 Geo. IL. cap. 44, on the 
same lines as those laid down in the Act of 1779. 

The truth seems to be that the discovery of Australia suggested 
a much easier and more effective way of disposing of convicts ; for 
it was no doubt hoped that if they were shipped there. as little 
would afterwards be heard of them as was heard of the convicts 
transported in the old days to America. 

In 1784 the Act 24 Geo. III. cap. 56, following very closely the 
lines of earlier statutes, made temporary provision for transportation. 
Orders in Council might be made assigning places either within or 
without His Majesty’s dominions to which convicts might be sent ; 
and they were to be conveyed by contract as under previous 
statutes, the contractors and their assigns being vested with a 
property in the service of the convicts. In default of transportation 
provision was indeed made for the detention of convicts in places 
appointed for that purpose either by Order in Council or by three or 
more justices of the peace; but so long as they could be shipped 
elsewhere this provision was not likely to be much resorted to. On 
this basis the modern system of transportation was founded, but 
whatever may have been anticipated from it, the results of shipping 
over our criminal classes to a continent where there were no 
Europeans, except such as might be persuaded to go there in order 
to give them employment, was very different from the results that 
had been obtained when they were shipped to colonies where, at 
all events in the first instance, there was a great demand for cheap 
labour. The Government, in fact, could no longer free itself altogether 
from responsibility for the transported convicts, though it did its 
best to discharge that responsibility on the other side of the globe 
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where Parliament had but little wish to interfere. While the 
agitation for prison reform and the unending discussion of the 
proper mode of treating prisoners in this country was giving rise to 
one Prison Act after another, the system of transportation developed 
itself without guidance or directions from the Legislature ; and when 
at length, on the report of Sir William Molesworth’s Committee of 
1837-8, the hideous abuses connected with it aroused public atten- 
tion, it was found the system could be wholly transformed without 
any essential modification of existing enactments. The provisions 
of the Act of 1824 are substantially those of the Act of 1784 and 
earlier statutes, and, as we have seen, even the substitution of penal 
servitude for transportation was more an apparent than a real 
change in the law as laid down by Parliament. 

The numerous statutes relating to transportation passed between 
1784 and 1824 are all provisional in character ; most of them merely 
continue the existing law in force, sometimes re-enacting with 
unimportant modifications, and none of them contain any indica- 
tion of the process of development that was going on. A list of 
them is given below’. The main point of interest is the gradual 
omission of references to the local authorities as responsible for 
providing means of keeping convicts at work in default of or pend- 
ing their transportation over seas. The duty was indeed recognized 
in some degree by the Acts of 1791 and 1815, but the scheme for 
State penitentiaries was looked on as more fruitful, and eventually 
in the Act of 1824 the local prison authorities drop altogether out 
of the system, and it comes entirely under the management of the 
Secretary of State. 

The places of confinement in this country for offenders under 
sentence of transportation are to be appointed by the Crown, and 
convicts are to be sent there from gaol by an order from the 
Secretary of State and kept till he orders their removal. These 
places were to be managed by a superintendent, and places outside 
England could also be appointed by Order in Council for the same 
purpose which he would equally superintend. 

In fact the Government which had already been forced to insti- 
tute some control over the management of gaols and houses of 
correction by the local authorities at last assumed definitely the 
entire responsibility for carrying out sentences for transportation. 
The Act has been amended in some particulars, but the essential 
part of the law remains unaltered, numerous and far-reaching as 
the changes in its application have been. No legislation was 


* 28 Geo. ILL. cap. 24; 30 Geo, IIL. eap. 475; 31 Geo. ILL. eap. 46; 42 Geo, TIL 
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eap. 156; 56 Geo, IIL. cap. 27; 1 & 2 Geo. IV. cap. 6, and 4 Geo. IV. cap. 47. 





Jan. 1899.) Penal Servitude: its past and its future. i7 


necessary when transportation to New South Wales ceased in 1840, 
nor when Lord Derby's scheme for carrying the convicts of Van 
Diemen’s Land through progressive stages of discipline was formu- 
lated in 1842, nor again when transportation to Van Diemen’s Land 
was suspended in 1846, nor when under Lord Grey and Sir George 
Grey’s scheme of 1847 the colony was to receive ticket-of-leave 
men who had served the first part of their sentence elsewhere, nor 
lastly when a new penal settlement was formed in Western Australia 
in 1850. Then the two Acts substituting penal servitude for trans- 
portation were passed, but, as we have already seen, they effeeted 
no very substantial alteration in the law: convicts under sentence 
of penal servitude were employed on public works at Gibraltar, 
Bermuda, and in Western Australia just as convicts under sentence 
of transportation had been, while some of them were in later times 
discharged on licence in the last-named colony, just as formerly 
transported convicts had been discharged on ticket-of-leave. 

The convict establishments in Western Australia, Bermuda, and 
Gibraltar! have been closed, but the existing law would allow 
similar works to be opened there or elsewhere within Her Majesty's 
dominions, and would even, it appears, allow any of the schemes 
formulated in the early part of the reign for carrying out sentences 
of transportation to be applied to convicts under sentence of penal 
servitude, should circumstances render such a course desirable. It 
is not likely that anything of this kind would now be found feasible, 
but a full understanding of the flexibility of the present law affect- 
ing penal servitude cannot but suggest a hope for its further 
development in the future. 

In this connexion the character of the persons to whom trans- 
portation at different times has been deemed applicable deserves 
more than a merely passing notice. As we have seen, it was first 
recognized as a punishment for persons leading an incorrigibly idle 
and disreputable life; then for various classes of the community 
that were at the time considered equally obnoxious and dangerous 
to social order—moss-troopers, the Irish Catholics of Cromwell's 
day, rebels and adherents of rebellion at a later period ; afterwards 
for all felons who through the royal clemency or through having 
a claim to the benefit of clergy eseaped the ordinary penalty for 
felony, but for whom the law provided no other adequate punish- 
ment. Hence transportation came to be used as a secondary 
punishment for the more heinous misdemeanours as well as for 
felonies whether of a serious or a trivial kind. In our own day 


' No convicts have been transported to Western Australia since 1867, to Gibraltar 
since 1871, or to Bermuda since 1859, though there were of course convicts still 
serving sentences of penal servitude abroad for some years after these dates, 
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penal servitude is reserved for the more serious crimes, and till 
recently it has been considered a suitable punishment for all per- 
sistent criminals, though their crimes considered individually have 
been but trivial. A sentence of ten or fifteen or even twenty years 
on a professional pickpocket, when the offence of which he has 
actually been convicted was larceny to the amount of a few 
shillings only, was not unusual. But we seem to be reaching 
another stage, when it is thought illogical to impose a punishment 
of exactly the same character on the would-be murderer who has 
just escaped hanging and the thief whose crimes have never gone 
beyond petty pilfering. It is more and more common for sentences 
of a few months only or even a few weeks to be passed on offenders 
of the latter class. In 1836,of 12,662 persons convicted of offences 
against property 3,832 were sentenced to transportation: in 1896, 
of 37,710 persons so convicted, sentences of penal servitude were 
passed only in 566 cases. In intervening years the numbers are 


as follows :— 
Total number convicted summarily or Number sentenced to 


on indictment of indictable offences transportation or penal 
against property. servitude, 

1846 16,020 2,600 

1837' 3°, 397 2,319 

1866 34-043 1,705 

1876 33+330 1,373 

1886 38,040 651 
These figures give occasion for serious reflection. They represent 
not the amount of crime in the country, but the number of criminals 
brought to justice, and the increase in the figures in the first column 
is no doubt mostly due to the better organization of the police and 
to the increased facilities for prosecution afforded by successive Acts 
giving magistrates in petty sessions power to deal with offenders 
who had formerly to be sent for trial by a jury. But it cannot 
be doubted that the steady increase in the first column is partly due 
also to the steady decrease in the last column. The thief who was 
transported had little chance of renewing his depredations in this 
country ; even a sentence of penal servitude deprives him of such 
a chance for a considerable time, and to pass sentences of this cha- 
racter is at all events a very effective way of lessening the number 
of crimes committed. The one result effected by the punishment of 
a thief, as to which there can be no question, is that so long as he 
is in prison he can do no harm to the public. It is no doubt much 
more important to reform him or to deter him from reverting to 
crime on discharge, but the possibility of doing this is, to say the 
' This year is taken instead of 1856, because it is the first year in which the 


number of indictable charges summarily disposed of can be ascertained. Before 
1847 there were no such cases. 
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least, a doubtful matter ; and meanwhile the substitution of sen- 
tences of imprisonment for sentences of penal servitude means that 
less advantage is taken of the opportunities afforded by the law for 
preventing crime by restraining the criminal. There is good reason 
for believing that the number of professional criminals, i.e. those 
who make a living by crime as distinguished from those whose 
lapse into crime is due to passion or the stress of special cireum- 
stances, is constantly decreasing ; but there is at present no prospect 
of their total or even their approximate extinction, and meanwhile 
it is clear that there is a growing disinclination to resort to that 
furm of punishment which does most to hamper a career of dis- 
honesty. It would seem that the retributive element of punishment, 
as opposed to the preventive element, is given more and more 
consideration ; but if penal servitude is an unreasonably severe 
punishment for the petty pilferer, to many people on the other hand 
it seems equally unreasonable to impose on him a sentence of such 
a kind as has been proved by his past history to be no deterrent 
and which does not act as a preventive except for a short period. 
If a man after numerous terms of imprisonment reverts forthwith 
to dishonesty, it is improbable that a repetition of the punishment 
will either reform or deter him, while the example of a man re- 
peatedly defying the law for the sake of a paltry gain is clearly 
not likely to encourage others to respect the law. For such an 
offender, the only logical alternatives appear to be either to leave 
him alone altogether, or to pass such a sentence as may prevent 
him for a long time renewing his depredations on society. We 
have, in fact, in our professional criminals of to-day a class closely 
analogous to the incorrigible rogues for whom transportation was 
first resorted to. If the form of punishment into which trans- 
portation has been gradually moulded is better suited for criminals 
of a specially heinous type than for the poor wreckage of our social 
system, who form the permanent criminal residuum, is it too much 
to hope for such a reversion to earlier traditions as may give the 
Courts of law some other means of dealing effectively with the 
difficulties presented. by this latter class? A differentiation of 
penal servitude, by which under that name one kind of punishment 
might be applied to the exceptional crimes which are the outcome 
of brutal passion or dishonesty of the more daring kind, while 
a less rigorous, but perhaps more prolonged kind, might be applied 
to the incorrigible offender of a lower stamp, would, it is sub- 
mitted, not only be reasonable and convenient in itself, but would 
also have a sound foundation in the historical facts we have been 
above considering. Transportation, in the sense of banishment 
beyond the seas, is no longer possible or desirable ; but labour on 
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works of public utility enforced with no more rigour than is 
necessary in the interests of discipline and economy, would be 
a form of punishment eminently suited to the criminals on whom 
short terms of imprisonment produce no effect. The preceding 
sketch of the past history of penal servitude shows at all events 
the practicability in the future of a development in this direction. 


H. B. Simpson. 








THE HARE SYSTEM, WITH SPECIAL REFERENCE TO ITS 
APPLICATION IN TASMANIA. 


TPYHE fate of the Hare System constitutes one of the most History of 
remarkable chapters in the history of representative govern- {2¢ 44 

ment. Mr. Hare’s treatise, ‘The Election of Representatives, was — 

published in 1859. It claimed to have discovered a remedy for 

some of the most serious of the evils to which democracy is subject, 

and almost immediately received a flattering, if not a popular, 

attentiun. In 1860, the celebrated Henry Faweett published 

‘Mr. Hare’s Reform Bill simplified and explained.’ In the following 

year, the ‘Representative Government’ of John Stuart Mill appeared. 

The latest advocate spoke in no uncertain tone :— 


‘Mr. Hare’s scheme has the almost unparalleled merit of carrying 
out a great principle of government in a manner approaching to 
ideal perfection as regards the special object in view, while it 
attains incidentally several other ends, of scarcely inferior impor- 
tance. ... Such and so numerous are its advantages that they place 


it among the very greatest improvements yet made in the theory 
and practice of government.’ 


Such commendation, if it failed to evoke enthusiasm, might at 
least have aroused interest. No champion came forward to defend 
the older system: many of the evils which the new was designed 
to remedy, were becoming increasingly grave. Yet thirty-five years 
after the publication of Mill’s treatise, when the Attorney-Genera] 
of Tasmania introduced a bill to apply the Hare System to city 
constituencies, he could appeal to no precedent in the parliamentary 
experience of English-speaking peoples. 

Weighed in the balance and found wanting ! The conclusion seems Explana- 
irresistible, but it is not supported by facts. Neither experience aoe 
nor argument has condemned the-Hare System. The objections larity. 
which have been urged are commonly but the afterthoughts which 
justify an argument founded in prejudice. Even where they are 
serious, they are not unanswerable. The solution of the mystery is 
rather to be found in two facts, of which one is a weakness of 
human nature and the other a satire on party government. In the 
first place, the plan of Mr. Hare involves innovation. In the second 
place it is one of those innovations which invite the fate of the 
inconstant lover ; by affecting to be kind to all parties, it secures 
the allegiance of none. It might also be added that the most 
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serious of the evils which it claims to correct are only beginning 
to receive adequate recognition : and, finally, that it is opposed to 
the spirit of parochialism and to the omnipotence of majorities. 
Each of these facts would admit of illustration and proof. But it is 
not so much my object to write a history as to explain the general 
character of the Hare System, and to give an exposition of its 
application in Tasmania. The Bill of 1846 has become law. While 
retaining the leading characteristics of Mr. Hare’s scheme, it 
includes several important modifications which possess a more than 
local interest, and have received a liberal discussion in other 
Australian colonies. Before attempting their consideration, it will 
be well to indulge the curiosity of the uninitiated by a statement 
of the general character and merits of the system, whose defects the 
Tasmanian modifications are designed to remedy. 

Mr. Hare's great aversion is the determination of constituencies 
by reference to geographical considerations. In substitution he 
proposes that constituencies should be formed by voluntary asso- 
ciation. The tie by local contiguity is to be superseded by the 
bond of kinship—kinship not of blood but of ideas! The great 
law of progress, defined by Maine as /rom status to contract, already 
abundantly illustrated in the sphere of private law, is to find a new 
illustration im the domain of jus publicum. Every constituency is to 
be a partnership ‘in which there are to be no sleeping partners, 
much less partners repudiating and protesting against the acts of 
the rest, and yet unable to extricate themselves. . . . Full seope will 
be given to every generous sentiment by which men may be drawn 
together. Devotion to a great principle—regard for an illustrious 
name—affection for an ancient house—admiration of worthy deeds 
—attachment to a particular neighbourhood—love of country or of 
class—community of feeling—harmony of taste—may all form so 
many occasions of concord, and create innumerable circles, binding 
together in society all varieties of rank and,station.’ A recent 
writer has expressed the general character of Mr. Hare’s object in 
even more forcible language. On August 8, 1898, Professor Nanson, 
writing to the Melbourne Argus on the occasion of a parliamentary 
debate, expressed himself as follows :— 


‘ Let us, however, compare the two ways in which we go to work 
to make a map—geographical or political. It is interesting to see 
what sort of a geographical map our political method would pro- 
duce, and also we may derive instruction from seeing what sort of 
a political map the geographical method would produce. How, then, 
do we go to work to make our political map? First, let us con- 
sider the system of single electorates, so strongly in favour just 


' Hare, Representative Government, pp. 38, 39- 
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now ; and, further, let us suppose that in no case are there more 
than two candidates at any Eanieite, What we do, then, is this. 
We cut up the country into a number of blocks, in a more or less 
arbitrary manner. We then elect a member for each block ; Con- 
servative, say, when the Conservatives in the block outnumber the 
Liberals, and Liberal when the Liberals outnumber the Conserva- 
tives. Now supposing these principles applied to the construction 
of a geographical map, what kind of result would be obtained ? 
First, we divide the country in an arbitrary manner into blocks, 
then we send a man to each block to measure the number of 
square miles of land, say, and the number of square miles of 
water. When there is more land than water in the block we put 
the block down in the map as all land, and when there is more 
water than land in the block we put it down in the map as all 
water. It is conceivable then, that the map may represent the 
whole country as one vast arid Sahara, and, on the other hand, as 
being in a state of submersion. A geographer who proceeded on 
these principles would doubtless soon tind his way into Yarra Bend, 
but mg ee his map would certainly find its way into the waste- 
paper basket. Yet these principles are the ones on which our 
political maps are based, and all our politics are based on the 
accuracy of our political maps. Truly it would seem that any 
method, no matter how rotten, is good enough for politics in 
electoral matters, provided it has on it the stamp of antiquity.’ 


Speaking approximately. there are three possible ways of arrang- 
ing constituencies. According to one plan, constituencies may be 
arbitrarily fixed with the express object of depriving the people of 
fair representation. This is the plan adopted in American party 
polities under the name of Gerrymander, the general principle of 
which is to fix boundaries in such a manner as to give an opposing 
party the opportunity of returning members by uselessly large 
majorities. A second plan is to arrange constituencies arbitrarily, 
but without any reference to the views of the voters, and in such 
a manner as to leave the general results to chance. A_ third 
plan, and that proposed by Mr. Hare, is to endeavour to 
achieve a numerically accurate, or proportional, representation of 
the electorate. 

By what means is it possible to secure the unanimous con- General 
stituencies? If the electors are left to their own devices, attempts ge 
at the formation of voluntary constituencies may end in a Parlia~ means for 
ment of party leaders. To avoid such a contingency it is neces- yMypine 
sary to establish a quota by dividing the number of voters by the objects. 
number of seats: whoever obtains the quota is elected, and any 
excess vote recorded in his favour is given to the next preference of 
the voter. This simple plan of transferring the vote is also fol- 
lowed in cases where the first preference of the elector has no 
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chance of election. As nothing is to be gained by transferring 
a vote to a candidate who is already elected or excluded, next pre- 


JSerence vaust be understood to mean invariably wert available prefer- 


Merits: 
(1) A fair 
represen- 
tation of 
the elec- 
torate. 


Represen- 
tation of 
minorities. 


ence. Such refinements need not perplex the elector, who is only 
required to express his judgment by placing the numbers 1, 2, 3, &c., 
opposite the names of favoured candidates. 

However we may differ in estimating the importance of the fact, 
it must be admitted that such a system secures a fair representation 
of the electors. The Legislature represents the opinion of the country 
with an approach to ideal fidelity ; its members are the representa- 
tives of the people, not of the chance majorities of arbitrarily 
formed electorates. It is impossible to doubt the justice of such an 
arrangement. 

‘The electors are the dispersed inhabitants of an extensive and 
populous kingdom, possessing knowledge and powers of thought 
infinitely varied and diffused: and to expect that the electoral forms 
of a rude and illiterate age will gather for the national benefit the 
fruit of this expanded intelligence, is as reasonable as to suppose 
that the vast manufacturing results of this day could be produced 
by the primitive loom and the hammer. To succeed in this work it 
is indispensable that every elector should have the widest field of 
choice, and the most extensive sphere for co-operation '.’ 


Thus Mr. Hare. The unfairness of the present system in England 
has been established in the publications of Sir John Lubbock* In 
the election of Victorian delegates for the Federal Convention of 
18y7, the whole of the elected candidates were chosen from the 
ticket of the stronger party. The injustice is perhaps more glaring 
where a minority of the electors return a majority of the represen- 
tatives. In the Canton Ticino, the more numerous party, as a 
result of its concentration in particular districts, found itself in 
a minority in the Representative Chamber. Owing to the multi- 
plicity of candidates at a recent election in South Australia, 7,664 
votes elected eight members, and 9,411 votes were thrown away on 
defeated candidates. In the election of representatives to the 
Parliament of New South Wales in June, 1898, the Federal vote 
outnumbered the Government by a majority of 14,839; yet it 
secured fewer representatives in the New South Wales Legislature. 

There is one aspect of the general question of fairness to all 
parties which attracts an increasing attention. If we regard the 
total results of a general election, the Hare System achieves the repre- 
sentation of majorities as much as the representation of minorities. 
But the fact that the latter object is secured deserves special con- 

' Hare, Representative Government, xvii. 


* Lubbock, Representation, 1890, and Analyses of English Elections in Prop. Rep. 
Rev., Sept. 1895. 
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sideration. It should be superfluous to insist upon the importance 
of the fact, in spite of the contention, to be dealt with in speaking 
of the Tasmanian Act, that minority representation consecrates the 
principle of sectarianism in polities. The national welfare is best 
secured under conditions which favour sustained conflict. The wise 
rule of the strong demands the sustained opposition of the weak. 
When victory puts an end to strife, the days of good government 
are numbered. In an age of democracy nothing can be more fatal 
than a tendency towards the political extinction of minorities ; yet 
the reality of this tendency must appear indisputable. When the 
organization of labour is less incomplete than at present, the labour 
vote will be able, and may be disposed, to carry the election in every 
constituency. Yet it would be an unhappy day for the people when 
education and intelligence were excluded from a just share in the 
representation of the country, or when the infinitely varied character 
of the national life found no correspondence in the national Parlia- 
ment. No one claims that the minority should rule ; but it must be 
heard. Ultimately all questions must be decided according to the 
wisdom of the parliamentary majority ; but the decision should be 
made under conditions which ensure an adequate expression of the 
opinion of the minority. Herein is the dilemma of the future. 
Not whether the few or the many shall rule, but whether the sway 
of the majority shall be absolute or qualified. In proportion as we 
recognize this fact, in proportion as we see that light is the best 
policeman within as well as beyond the precincts of our Legisla- 
tures, we are able to appreciate the importance of achieving the 
representation of minorities in the constituency and in the nation. 


Fairness of representation constitutes but the first of those merits (2) In- 
which a disinterested advocacy may claim for the Hare System. poe 
I believe that the system offers a reasonable hope of remedying, or polities. 
of palliating, the evils of popular indifference. The virtual disfran- 
chisement of the minority in each constituency is an evil of the 
present system which goes far to condone the indifference of the 
elector. When the stronger party is well organized, the dis- 
franchisement of the weaker party acquires a prospect of disagree- 
able permanency. Under the Hare method of voting the 
extinction of the minority ceases. Every elector may have a repre- 
sentative in Parliament ; xo elector need be compelled to console 
himself with the hope, often faint and illusory, that unfair losses 
in some constituencies will be compensated by unfair gains in 
others. But there is a second evil of the ordinary electoral system 
tending to discourage popular interest, which the Hare System 
removes. This evil was forcibly illustrated at an election recently 
held in Tasmania under the old system of voting. Two questions 
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excited the interest and divided the allegiance of the electors— 
Tattersall’s and the Income Tax. Electors often refused to vote, 
rather than return a candidate who represented their views on the 
Income Tax, but regarded the revenue derived from Tattersall’s 
with an exasperating complacency. This was an evil of the system, 
not a vice in the voter. Under the Hare scheme the elector can 
plead no such exeuse for inaction. The choice is sufficiently liberal 
to gratify the most fastidious taste. A third reason for connecting 
the Hare method of voting with a deepening of political interest 
must always exist while human nature remains unaltered. I allude 
to the circumstance that the classification of a number of candi- 
dates in an order of merit affords some occasion for the display of 
a laudable vanity. The elaborate discussions which took place in 
Tasmania at an election held under the Hare System suggested a 
study no less suggestive than curious. The arguments were not 
always distinguished by exceptional intelligence or an exceptional in- 
tegrity ; but the interest was phenomenal. ‘ Who will you put first? 
Who second?’ &e. He is no true friend to liberty who refuses to 
place a high value upon such discussions. 

(3)Lessens Mr. Hare claimed for his system that it would lessen the evils, if 

tien not remove the causes, of political corruption. The arguments by 
which this claim was supported are not always convincing. but 
they are invariably respectable. There is one argument which, so 
far as it goes, is unanswerable. When the parliamentary candi- 
date is elected by the votes of a unanimous constituency, instead of 
by mere majorities in a geographical constituency, the number of 
supporters necessary for a candidate's return is considerably 
increased. But this increase means another obstacle in the path of 
the corrupt aspirant for political honours. 

(4) Im- The increase of popular interest in politics and the decline of 

ed political corruption are facts which justify a hope of securing 

ture. a more virtuous Legislature. The hope becomes stronger when reflec- 
tion has weighed those independent grounds by which it is justified. 
The elector who enjoys a very liberal discretion in the choice of his 
representative can refuse to vote for an unsatisfactory candidate 
without incurring the penalty of disfranchisement. The party 
leaders, unable to rely upon the ‘ safe’ constituency, and compelled 
to fight for every seat, can only bind the allegiance of their followers 
by the nomination of the acceptable—the wise, the good, or at least 
the strong. But the freedom of choice affects the character of the 
Legislature in a manner more direct, and indefinitely more effective. 
It fosters a spirit of independence. A candidate can afford to spurn 
a dishonest compliance when he relies upon the electors of a whole 
country. No longer compelled to humour the several sections of 
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a single constituency, he is freed from the disagreeable and demora- 
lising dilemma of ordinary polities. Avoiding alike the mean 
subterfuge and the fatal avowal, he relies for support upon the 
diversity of the electorate. The profound importance of this cireum- 
stance will be readily admitted by the student who reflects how 
powerfully the necessity of conforming to the views of a varied 
constituency has operated to keep good men out of polities. In 
such respects a comparison of the Hare System and the referendum 
suggests a fact of some importance. The referendum is the natural 
resource of a people perplexed by the domination of a corrupt or 
unrepresentative Legislature. But the reference to the popular 
vote implies a diminution of parliamentary privilege, and must 
therefore aggravate certain evils whose effects it is designed to 
correct. The Hare System seeks to remove the causes of the evil 
by improving the character of the Legislature. 

This seems the proper place to consider the argument of Bagehot, 
that the Hare System is inconsistent with the independence of 
Parliament, since a voluntary constituency would be a church whose 
tenets would be definite and whose despotism would be inexorable. 
The argument surely does not go very deep. It is quite true that 
a self-constituted constituency, united by some definite creed, would 
expect a more complete compliance in their representative than is 
expected under ordinary conditions. But the tendency of the self- 
made constituency must be towards the establishment of closer 
sympathy between the representative and his electorate ; and the 
independence of a politician is not so much destroyed by sub- 
ordination to those with whom he is in more or less complete 
sympathy, as by subordination to those with whom, as is 
inevitable under the very mixed geographical constituency, he is 
only in very partial sympathy. Bagehot illustrates his argument 
by reference to the Nonconformist minister, who must preach ac- 
ceptable doctrine or receive his dismissal. The analogy is somewhat 
dangerous, since it suggests the case of a minister who is called 
upon to lead a flock determined by reference to geographical con- 
siderations. The Nonconformist minister knows what to expect 
when he undertakes his post, and the strength of Nonconformity in 
England does not tend to support the assumption that his position 
is incompatible with ability or strength of character. On the other 
hand, what must be the position of the pastor of a geographical 
church? It is true he would not be bound in so many respects ; but 
he would be indefinitely more liable to find himself bound in ways 
repugnant to his conscience and to his independence of character. 
To put the matter very briefly, the difference between the candidate 
elected under the Hare System and one elected under the usual 
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system, is not that the latter is the more independent, but that the 
former is bound to a constituency whose general sentiments he 
represents, and not to one whose general sentiments he represents 
in part but must respect ‘x /o/o. 

There is one other objection to the Hare System which should be 
considered before discussing the modifications of the Tasmanian 
Bill. lL refer to the argument of Mr. Shaw Lefevre, that the neces- 
sity. of securing a strong executive renders it desirable that 
majorities in the Legislature should be stronger than majorities in 
the country '. Now, curiously enough, it can hardly be said that 
the ordinary system of election attains the object regarded by 
Mr. Shaw Lefevre as so desirable. The system of the geographical 
constituency is one which leaves very much to chance ; sometimes 
the parliamentary majority is stronger than the national majority ; 
sometimes it is weaker; sometimes the parliamentary majority 
represents a national minority. But let us suppose that Mr. Shaw 
Lefevre was right in his assumption. What then? His argument 
amounts to a contention that the administration should enjoy 
a fictitious prestige and a fictitious strength. It should be placed 
in a position which would empower it to pass laws and to carry out 
a policy upon which the nation had spoken in uncertain and 
wavering terms. Such a position hardly needs express refutation. 
It is indeed enough to contrast it with the object of the Hare 
System, which is to achieve a just proportion between ministerial 
strength and popular support, and only to make a ministry strong 
when justified by the opinion of the country. 

I have spoken of the merits of fair representation, of a new and 
deeper interest in political matters, of polities made purer and of 
a Parliament made more worthy. I have also referred to two 
objections which have been urged against the Hare System, less 
out of respect for their force than out of regard for their influence. 
There are, however, objections to the Hare System more entitled 
to serious examination; but these may be most conveniently 
diseussed in connexion with the modifications adopted by the 
Tasmanian Act for the purpose of weakening. if not of destroying, 
their force. In fairness it must be remarked that the endeavour 
to meet all possible objection has resulted in some diminution of 
the merits of the Hare System. This is the inevitable result 
of compromise, and the reader must exercise his own judgment as 
to whether he will agree with the conclusion to which I am com- 
pelled—that there is a very decided resultant of gain. 

Of the modifications to which allusion is made, the first has 
been generally associated with the name of Sir John Lubbock. It 
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must be regarded as a complete answer to the objection, so com- (1) Six- 
monly urged and so difficult to impugn, that the Hare System is —_ 
too complicated to be practicable. The student of Mr. Hare’s (@) An 
treatise is often tempted to regard the task of the returning officer yaa 
as beyond the reach of mortals. In the unregulated application of ment from 
the methods to the return of a whole department of the Legislature, a 

it is difficult to see how the formation of voluntary constituencies 

could be effected without incurring all the evils of ‘a constituency- 

making trade.’ In the Tasmanian Bill. the method has been con- 

fined to city constituencies. These return six or four members. 

Though the constituencies might be enlarged with advantage, the 

present arrangement has one obvious merit; the argument from 
complexity only remains as the frail support of those whose preju- 

dice or whose indifference has rendered them impervious to reason. 

The simplicity, both of the process of voting and of the general 
principle of the Act. is clearly shown by the following instructions 

which were suggested by that distinguished advocate of proportional 
representation, Miss Spence of Adelaide. 

‘1. There are here twelve candidates, six to be elected. Instrue- 

2. Vote by numbering candidates in the order of your choice ; Sons f° 
that is to say: Place 1 to the left of the candidate you like best. 

Place 2 to the left of the name of the candidate you like second 
best. Place 3 to the left of the name of the candidate you like 
next best. and so on. 

3. Vote for not less than three names. 

4. The same number must not be placed against more than one 
name. 

5. The numbers must be placed opposite the names. 

Note: Your vote will be used for one candidate according to your 
preference. If the candidate you like most, either— 

(2) Does not need your vote (has enough votes to elect him 
without your vote), or 
(4) Cannot use your vote (has so few votes that he cannot 
possibly be eleeted) ; 
your vote will be transferred to the candidate you like next best 
(as shown by your numbers). and useED—not WASTED,’ 

The work of the Returning Officer, while less simple than that of The 
the elector, demands no exceptional qualifications. He need display ee 
the industry of an average clerk— scarcely more. 

The limitation of the Hare System to distriets returning a small (6) An 
number of members has the additional merit of removing objections ~ ag ied 
based on the dangers of faddism. It is dittieult to believe that tation of 
sincerely democratic principles can allow electors to be excluded ae 
from representation, simply because they have the misfortune to 
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advocate opinions which the great majority regard with aversion. 
Yet the cause of proportional representation has often suffered on 
this account. Whatever importance must be attached to the objec- 
tion, it does not apply to that modification of the Hare System 
which has been adopted in Tasmania. In a constituency returning 
only six members, the electors who are strong enough to secure 
a representative may claim to be exempt from the imputation of 
singularity. The minorities which the Act encourages must always 
be respectable. 

The objection to the Hare System which derives its force from 
an alleged tendency to encourage the spirit of political faddism, 
has a less extreme and far more dangerous form which is not 
so completely met by the modifications of the Tasmanian Act. 
[allude to Bagehot’s argument that-the representation of minorities 
would consecrate the principle of sectarianism in polities. ‘Every 
chapel,’ he wrote. ‘would be an office for vote transferring before 
the plan had been known three months. The Church would be 
much slower in learning it, and much less handy in using it, but 
would learn. At present the dissenters are a most energetic and 
valuable component of the Liberal party ; but under the voluntary 
plan they would not be a component—they would be a separate, 
independent element. We now propose to group boroughs; but 
then they would combine chapels. There would Le a member for 
the Baptist congregation of Tavistock, cum Totnes, cum, &e. The 
full force of this cannot be appreciated except by referring to the 
former proof that the mass of a Parliament ought to be men of 
moderate sentiments, or they will elect an immoderate ministry, 
and enact violent laws. But upon the plan suggested, the House 
would be made up of party politicians selected by a party com- 
mittee, chained to that committee and pledged to party violence, 
and of characteristic, and therefore immoderate representatives, for 
every “ism” in all England. Instead of a deliberate assembly of 
moderate and judicious men, we should have a various compound 
of all sorts of violence '.’ 

I have stated Bagehot's objection in its full force because of its 
great importance. If its truth were conceded, the citizen might be 
tempted to condemn the Hare System for that reason alone. In 
the first place, let us suppose the argument to be true. It really 
implies that the people, if they had the opportunity, would prefer 
to be represented by extremists rather than by moderate men. 
If this were the case, the democrat might argue that the voters’ 
preference should be sustained, and that time and the popular 
sense would soon apply the necessary correctives. But I do not 


' Bagehot, The English Constitution, pp. 155-6. 
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think it is necessary to rely upon this defence, for I question the 
truth of Bagehot’s argument. In the first place, 1 am not aware 
that the experience of the several countries where proportional 
representation has been tried tends to give any support to Bagehot s 
fears. In the second place, it must be remembered that a wide 
choice of candidates means a choice between those who express 
approved views but are extremists, and those who, while ‘sound’ 
on some one or other vital point, are known to be generally 
moderate and respected. Which class of candidates would be likely 
to secure most first preferences? I have sufficient confidence in 
the popular character to answer this question favourably. I cannot 
believe that the reputation of our race for sound common sense is 
so far misplaced, that a provision for the faithful representation of 
the people would end in an immoderate Legislature. For although 
the Hare System is not perfect, it does undoubtedy afford an 
opportunity for an absolutely fair representation. Of course ‘the 
opportunity would be abused by some; but to argue that the 
abuse would be general, or if at all general would long continue, 
is to argue that the people would prove themselves unworthy of 
the opportunity offered. The advocate of the Hare System, or 
indeed of any method of proportional representation, believes that 
the opportunity should be given. The Tasmanian modification 
in favour of six-membered constituencies affords an occasion for 
making the experiment in a tentative manner, and under conditions 
which reduce the possibilities of evil to a minimum. 

A perusal of the instructions to Tasmanian voters, already stated. 
suggests a further peculiarity in the Tasmanian Act. The industry 
of the elector must be equal to the task of placing in an order of 
merit not less than three candidates. The number may be raised 
when experience of the system forbids the excuse of novelty. The 
elector whose capacity or whose interest is unequal to the nomina- 
tion of several candidates, fails to influence the election if those 
fur whom he votes have a quota without his assistance: or, indeed, 
if their need be so extreme that his support still leaves them in 
a hopeless minority. The elector who pleads a fastidious taste 
as an excuse for a limited selection, must remember that it is 
possible to classify candidates in an order of aversion as well as 
in an order of preference. An entirely different line of argument 
was taken by one opponent of the Tasmanian Bill. ‘Compel an 
elector to vote for three candidates, and it will often end in his 
choosing as second and third preferences candidates who cannot be 
raised up as rivals to his first preference. This must prove fatal 
to the success of the bill.’ The statement is only quoted as illus- 
trating the character of the opposition to which the bill was 
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occasionally subjected. It would be difficult to suggest a more 
felicitous illustration of unreasoning aversion. Second and third 
preferences can never be employed for the purposes of defeating 
a first preference: until the fate of the latter has been determined, 
no reference to the former is possible. 

The distribution of the surplus votes is a subject of great impor- 
tance, and one which remains for consideration. The method 
adopted in the Tasmanian Bill constitutes its chief claim to the 
consideration of home and foreign statesmen. One may only 
jadge of the value of the means which have been employed by 
appreciating the difficulties which have been overcome. If a candi- 
date obtain 2,000 votes when the quota is fixed at 1,000, 1,000 
ballot papers are available for distribution among the candidates 
whose names are marked 2. The tesult of the distribution varies 
according to the principle which determines the appropriation of 
the papers of the favoured candidate. If an analysis of second 
preferences yield 1,000 for Y and a like number for Z, it would lie 
within the power of the returning officer to effect the election of 
whichever candidate he preferred. This element of chance has 
been declared ‘ the only really formidable obstacle to the practical 
application of Mr. Hare’s scheme'.’ How has the obstacle been 
overcome in the Tasmanian Act? Mr. Clark, to whom the honour 
of the Act belongs, has suggested certain rules at once simple and 
just. Let us take the least difficult case. As a result of a first 
count, \ has a surplus; how is it to be distributed? Not in- 
diseriminately, nor according to the caprice of the Returning Officer, 
but in a proportion determined by the second preferences on the 
whole of X's papers (or, as was at first suggested, on the whole of 
the electorate). For the purposes of this calculation a candidate 
marked 3 is regarded as a second preference if the candidate marked 
2 has obtained his quota before the distribution in question has 
been commenced. In the case already suggested, } and Z alike 
secure 500 votes out of \’s surplus of 1,000. The plan involves 
a slight departure from the scheme of Mr. Hare, who proposed to 
confine the influence of the elector to a single transferable vote. 
In the case we have considered, \’s constituents not only return 
their chosen candidate, but also have a voice in the distribution of 
his surplus votes. Such a voice might almost be described as the 
fraction of a vote. While it is difficult to see any serious objection 
to this departure, its merit is clear. For all practical purposes the 
element of chance ceases to exist. 

So far we have only considered the case of a surplus arising from 
the first count and without the aid of votes transferred from other 


' Essays and Lectures, H. and M. G, Fawcett, 1872. 
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candidates. After every surplus of this kind has been distributed, 
it may be found that fresh surpluses have been created. How are 
these to be distributed? We have supposed a case in which, as 
a result of the distribution of X's surplus, 500 voting papers go to 
}. If J only requires 400 te complete his quota, what is to be done 
with the excess? Is the Returning Officer to take the 100 papers 
which chance to be on the top of }’s lot, either before or after the 
whole 500 papers have been shuffled, and distribute them according 
to third preferences? To such a course there is a very obvious 
objection where close contests are possible. Accordingly the Act, 
in pursuance of a principle already illustrated, requires the distri- 
bution of the 100 excess votes in a proportion determined by the 
third preferences on the whole of the papers previously transferred 
tohim. Thus if on 300 of the Y) papers, J/ ranks as a third pre- 
ference, and on 200 of the \) papers .V ranks as a third preference, 
60 of the surplus of 100 go to .V and the remainder to N. 

If as the results of the foregoing counts au insufficient number of Examina- 
candidates have obtained a quota, the candidate who has secured = 
the lowest number of votes is excluded from the poll. His ballot dates. 
papers are then transferred to the candidates whom the electors 
have chosen in substitution. Whenever the next preference of the 
voter is a candidate already elected, the name is of course cancelled, 
and the papers are passed on to a lower preference. If as a result 
of this distribution any candidate gain a surplus, it is to be re- 
distributed in a proportion determined by the next preferences on 
the whole of the ballot papers previously transferred to him. The 
process of elimination, occasionally alternated with the distribution 
of a surplus, is continued until the number of candidates does not 
exceed the number of vacancies. 

The principles underlying the Tasmanian Electoral Act have The 
been explained with studious brevity. The courtesy of the reader —— 
may excuse, if his curiosity does not invite, an account of the elec- 
tion held under its provisions. It will be sufficient to speak of the 
district of Hobart. Consistently with the anticipations of the 
Legislature, the occasion was hovoured by a display of unusual 
interest ; for ten hours the crowd barred the approaches to the 
polling booth. The proceedings were enlivened by the usual 
humours of the election day : such phrases as * Rabid on the Hare 
System,’ suggested alluring opportunities for distinction. The mode 
of distributing the surplus afforded endless occasion for discussion 
and misunderstanding, and for that humour which, as it was uncon- 
scious, we may perhaps impute to genius. ‘ It all comes to this,’ 
said one elector, ‘ when Clark has all the votes he needs, any other 
vote for him goes to the next man on the list who needs it most.’ 
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In one dialogue I must confess a peculiar interest. ‘ The practical 
common-sense men tell me the old system is the best.’ ‘ But I expect 
the practical common-sense men of whom you speak do not under- 
stand the Hare System.’ ‘That's so, they said as much. But still 
they are practical common-sense men, and that is sufficient for me.’ 
Such remarks illustrate, with admirable felicity, the character of 
the most serious opposition which the advocate of the Hare System 
must encounter : they further illustrate the folly of efforts to instruct 
the electors in the minutiae of a bill with whose general principles 
they are unfamiliar. As Mr. Hare remarked in his treatise, a pas- 
senger is satisfied to travel by the express, although he knows 
nothing of the details of the steam engine. The justice of the 
parallel is admirable, and it is a matter for regret that more atten- 
tion had not been paid to it by Tasmanian leaders. Instead of 
instruction in the broad principles of proportional representation, 
its general fairness and distinctive merits, the elector had been 
perplexed by the processes involved in the distribution of a surplus. 
For this reason, among others, the list of informal votes was large. 
Even the prophets fell: a candidate for parliamentary honours, 
deeply versed in the lore of proportional distribution, rendered his 
vote informal by scoring out the names of opposing candidates. His 
success at the election may be taken to prove the indulgence of fate. 

At 6.30 p.m., soon after the prescribed time for closing the poll, 
the process of counting the votes began. The ballot boxes were 
brought to the Returning Officer : the ballot papers were removed, 
unfolded, and taken to the serutineers, who began to sort them for 
the first count. Attached to each of the scrutineers’ tables there 
was a box with several compartments—one for each candidate, 
one for doubtful, and one for invalid papers. The work of the 
scrutineers consisted in taking the papers one by one, and calling 
out the name of the candidate marked 1, and placing them in the 
compartments appropriated to the respective candidates. Two 
clerks registered the vote on their recording sheets. Finally, these 
recording sheets were tabulated and handed to Mr. Johnston, the 
Government Statistician and presiding genius of the election. When 
the various numbers had been totalled, the result of the first or 
primary votes became known. The totals of Mr. Johnston were 
checked by a Returning Officer, who had previously settled the 
destination of doubtful papers. It was found that the total number 
of valid votes was 2,745. As there were six seats, the quota was 
fixed at 457. Only one of the candidates, Sir Philip Fysh, obtained 
a quota as the result of the first count. As the primary votes of 
this candidate amounted to 501, there was a surplus of 44 for distri- 
bution among remaining candidates. After the whole 501 ballot 
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papers had been given to the scrutineers for the purpose of estimat- 
ing second preferences, it was found that Pradley claimed 41, 
Clark 304, Cox 2, Crisp 38, Dillon 9, Fulton 1, Hiddlestone 30, 
Mulcahy 42, Page 19, Paton 4, and St. Hill 10, A sum in simple 
proportion followed. If Bradley be entitled to 41 votes out of 501, 
44X41 _ 05 

+ "501 3h 
or, getting rid of the fraction, 4. The Returning Officer had then to 
take from Fysh’s box any four ballot papers on which Bradley was 
marked 2, and to place them in Bradley's box. In this manner, but 
by the aid of Fuller’s spiral slide rule, the whole surplus of 44 
votes was instantly distributed among the unelected candidates. 
This completed the second count. Had any candidate secured 
a surplus as the result of this count, that surplus must have been 
distributed in a proportion determined by the third preferences on 
the whole of the ballot papers he had received from Sir Philip 
Fysh. As a matter of fact no additional candidate had secured 
a quota, and it remained to begin the process of excluding lowest 
candidates. The first victim was Mr. Cox, whose 33 votes were 
now distributed among second preferences: where Sir Philip Fysh 
was marked 2, the candidate marked 3 ranked as a second prefer- 
ence. No candidate gained a surplus as a result of this count. 
Mr. Fulton, who was lowest on the poll at this stage, was then 
excluded, and his 122 papers were distributed among the candidates 
whose fate yet remained uncertain. The result of this distribution 
was to raise Mr. Bradley's total to 483. As this involved a surplus 
of 26, that surplus had to be distributed in a proportion determined 
by reference to the next preferences on the whole votes transferred 
to Bradley from other candidates, i.e. from Fysh, Cox, or Fulton. 
The process of elimination, varied by the occasional distribution of 
a surplus, was continued until only six candidates remained. These 
were then declared elected. Only four were successful in obtaining 
a quota. 

The results of the election were not regarded with universal Review of 
satisfaction. But the invectives of unsuccessful candidates were in 
repeated with a very diminished vehemence by their sympathisers, 
because almost every voter had secured a representative. Some 
dissatisfaction was expressed at the order in which fortunate candi- 
dates appeared on the declaration of the poll. Indeed one of the 
chief lessons of the election was the danger of voters trusting too 
much to others for the return of popular candidates. It will take 
several elections before this lesson has been duly learnt. By far the 
most general cause of complaint arose out of a circumstance which 
really reflected the greatest credit on the experiment. Five-sixths 
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of the electorate tried to secure the whole of the six members, 
but failed to return more than five, the exact number to which 
they were entitled. ‘The system is too—fair, remarked a legislator. 
Still, regarded as a whole, the results of the experiment were very 
generally regarded with satisfaction. Although one ingenious 
elector had chosen the six rejected candidates, there were few so 
unfortunate as not to secure a return of one of their preferences : 
where such a failure occurred, the fault rested with the elector in 
not voting for more candidates. On a future occasion electors will 
probably remember this : and if they soon exhaust their preferences, 
will continue the classification on the principle of, least dislike. 
The number of ‘exhaust papers’ may seem serious, but it was not. 
In many cases such papers were useless because one or other of the 
candidates, whose names they bore, were elected without their 
assistance. The number of informal votes was sufficiently large 
to excite the criticism of the censorious: yet it was not larger than 
is usual on the occasion of a change in the mode of voting ; indeed 
the percentage was much lower than at the recent election for the 
Federal Convention. In the city of Hobart the informal votes 
amounted to 104. Fifty-two had been guilty of extra marking, 
especially of scoring out the names of rejected candidates: twenty 
had marked each of their chosen candidates 1, instead of 1, 2, 3, Xe. 
Sixteen had failed to mark at least three candidates: four had 
omitted to observe a proper sequence in their numbers: three had 
written the figures between the names: three were illegible: two 
had contributed their signatures: two had marked all their candi- 
dates 2, instead of 1, 2, 3: one had given his numbers in writing, 
and one had scrawled over the whole of his paper, apparently to 
express an abhorrence of the system. 

Perhaps the most striking feature of the whole election was the 
display of independence on the part of the candidates. Views were 
expressed with a confidence which must have imperilled all chances 
of return under the older system. The honourable the Treasurer's 
bold advocacy of the Income Tax, and the success which rewarded 
his efforts, was a most striking object lesson which is not likely to 
he forgotten. 

If we regard the Act itself. 1 am not aware that experience has 
exposed its defects. Whatever objections a captious criticism may 
discover, there is perhaps but one which requires serious attention. 
Though the subject may appear very involved, it is desirable that 
a paragraph should be devoted to its consideration. If X receive 
2,c0o primary votes and the quota be 1,000, the resulting surplus 
is distributed in a proportion determined by reference to second 
preferences on the whole of X's 2,000 votes. Under such a mode 
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of distribution nothing is left to chance or to the diseretion of the 
Returning Officer. But let us go a step further: let us suppose 
that } has Soo primary votes, and that he receives 6co from X's 
surplus. In that case he obtains his quota and 400 excess votes. 
How are these excess votes to be distributed? Several modes 
suggest themselves. The Returning Officer may take the 400 
ballot papers from the top of 1s box and pass them on to next 
preferences: he may do this after having first shuffled the whole of 
}’s papers; or, again, he may exercise his own sweet will upon 
them. The objections to each of these courses is clear. But if the 
surplus of 400 is to be distributed according to a proportion, by 
reference to what ballot papers is the proportion to be determined ? 
The Act, apparently with the intention of simplifying the work of 
the Returning Officer, answers ‘By reference to the 600 papers 
transferred from XY to }. It will be at once seen that this intro- 
duces a slight element of chance. We know that if Y gained 600 of 
A’s surplus of 1,000, he must have been marked 2 on six-tenths of 
X's total number of primary votes. 2,000 x ,"5 = 1,200. The actual 
600 papers transferred from XY to Y were to be chosen at random 
from the whole of the 1,200 papers on which Y was marked 2. 
The proportion among the third votes of one chance selection from 
this 1,200 might be very different from the proportion among the 
third votes of another chance selection. If the Returning Officer 
choose ‘to take a hand,’ the variations may be increased. All such 
objections may be avoided by distributing }’s surplus of 400 
in a proportion determined by reference to the whole of the 1,200 
papers, i.e. the whole of the XY papers. It might save time if the 
teturning Officer, in transferring the 600 papers which constituted 
}’s share of \’s surplus, were to preserve the same proportion of 
third votes on transferred papers as existed on the whole 1,200 
AY papers. In the distribution of I’s surplus of 600, it would 
then be sufficient to make a calculation on the basis of the papers 
transferred from X to }. It may be interesting to note that the 
distribution of }’s surplus might also be determined by reference 
(1) to the third preferences on the whole of X’s original papers ; 
(2) to the third preferences on the total number of X's original 
papers taken together with the second votes on the total number 
of Y's original papers; (3) to the third preferences on the whole 
electorate. The evils of complexity form an answer to the argu- 
ments by which these alternatives can be supported. Any proposal 
to effect a distribution by reference to third preferences on the whole 
electorate is open to an additional objection: it would give an 
undue influence to electors voting according to prescribed ticket. 
The objection would apply with peculiar force to any proposal to 
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distribute surpluses arising as a resu// of (le first count im @ propor- 
tion determined by reference to the second preferences on the 


whole electorate. 

In conclusion I may be allowed to suggest an examination of the 
question whether the advocate of the Hare System is open to the 
reproach of innovation. Professor Freeman has remarked how 
often those great reforms which mark the progress of our race have 
involved a return to the traditions, institutions, or ideas of an 
earlier time. The barons who wrung from a reluctant monarch the 
great charter of our liberties, only sought to record and to secure the 
acknowledged birthrights of Englishmen. ‘The Parliament of De 
Montfort was a device for restoring the freedom of the Teuton. For 
the primitive assembly of the tribe there was substituted the repre- 
sentative Parliament of a nation: for appearance in person, the 
new conditions required an appearance through chosen deputies. 
Yet the great principle of the right of the people to share in the 
work of government underlay both institutions. Thus it happened 
that the privileges which English forefathers had enjoyed in the 
forests of ancient Germany, and had sacrificed in the process of 
migration and national consolidation. were to he regained in the 
great and painful crises of a later century. 

If we consider the characteristics of the Hare System in connexion 
with the Parliament of the thirteenth century. I believe we shall 
arrive at a startling conclusion. Mr. Hare sought to introduce an 
organic element into our system of representation. The new con- 
stituencies were designed to be united by allegiance to one object, 
to be animated by one spirit. I believe that here again in the 
history of our race, we may discover under the semblance of inno- 
vation the reality of an ancient practice. This is no place to 
justify such a generalization by an adequate induction from the 
facts of medieval history. Yet the interest and the importance of 
the enquiry may justify an illustration of its meaning. In the first 
place, the medieval Parliament represented the estates of the 
realm—the Clergy, the Baronage, and the Commons. These were 
not arbitrary divisions of the state but organic parts of the nation. 
The means by which they acquired the reality and the consciousness 
of internal cohesion form one of the most engrossing chapters in 
the national annals. .The facts of history lend no encouragement 
to the suggestion of a residuary class in the estate of the Commons. 
The third estate represented the alliance of the communities of the 
shires with the communities of the towns, and was the result of 
causes among which we may distinguish the appreciations of 
common dangers, the inducements of royal policy, and the simi- 
larity of the processes employed in the exercise of political rights. 
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Starting from the established fact that the medieval Parliament 
was an assembly of estates, we have yet to enquire the character of 
the constituencies of the third estate. Were they, too, organic? 
It is difficult not to answer this question in the affirmative. The 
representatives of the Commons were the deputies of the shires and 
the towns. Each shire was a unit of the nation, bound together by 
its common court, its common judicial and administrative organiza- 
tion. The county was an organized body of men, a communilas— 
almost a kingdom in miniature. If we turn to the towns of the 
Middle Ages, despite the infinite variety of their customs, the 
reality of their organic character seems indisputable. Nor should 
we be altogether unprepared for this conclusion. When we 
remember that they were compelled to struggle for their charters, 
their liberties, and often for their existence, against the attacks of 
neighbouring barons and the tyranny of a ubiquitous monarch ; 
that, as yet, the centralizing influences of the railway and the 
Press were unknown; that, as yet, geographical constituencies were 
not divided into hostile camps by the contests of national parties— 
when we remember these facts, we are prepared to find in the town 
of the Middle Ages a community of life, thought, and feeling 
unattainable under the complex conditions of modern society. Nor 
are we disappointed. The superiority of the old over the new in 
this respect is well expressed in the writings of a brilliant essayist. 
‘Each town,’ writes Frederic Harrison, in effect ‘had its own 
patron saint, its own special Church, its own feudal patron, its 
corporate life, its own privileges. traditions, and emblems. On the 
other hand, the modern city is almost bereft of any religious, 
patriotic, or artistic character as a whole. There is much public 
spirit, in certain parts a love of beauty, taste, and cultivation of 
a special kind. But it is not embodied in the city; it is not asso- 
ciated with the city; it does not radiate from the city. A typical 
industrial city of modern times has no founder, no traditional heroes, 
no patrons or saints, no emblem, no history, no definite circuit. It 
is ever changing, loose in organization, casual in form '.’ 

If we attach any importance to the foregoing facts, it must affect 
our attitude towards the reproach of innovation. The methods 
may be new but the idea is ancient. It is no longer possible to 
combine the organic principle with the geographical constituency. 
Which are we to retain? Ordinary usage answers this question in 
one way and Mr. Hare in another. I believe there are few more 
important questions of to-day than this, and that few deserve a 
more immediate attention oa the part of statesmen and thinkers. 

W. Jeruno Brown. 


' The Meaning of History, p. 250. 





PERPETUITIES. 


7 O recent articles in this Review, one by Mr. Firth, the other 

by Mr. T. Cyprian Williams ', hav e revived a question which 
was the subject of a protracted controversy fifty years ago. Mr. 
Lewis* and Mr. Jarman*® maintained that contingent remainders 
are subject to the modern Rule against Perpetuities, while Lord 
St. Leonards* and Mr. George Sweet® took the opposite view. 
Mr. Joshua Williams appears at first to have had some doubt on 
the point, but he finally arrived at the same conclusion as Lord 
St. Leonards, namely, that contingent remainders are governed, 
not by the modern Rule against Perpetuities, but by an independent 
rule of obscure origin®. The decisions in Whitty v. Mitchell? and 
Ke Frost* have brought to light a divergence of opinion among 
living writers which is quite as remarkable as that which existed 
fifty years ago. I venture to think that this divergence of opinion 
is due to the fact that there are really two Rules against Perpetui- 
ties, which are quite independent of one another. In endeavouring 
to prove my theory I shall have to explore anew some well-worn 
paths, and I must ask the reader to have patience until the end 
of the journey. 

Long before the modern Rule against Perpetuities took definite 
shape, there existed a principle of the common law which pro- 
hibited dispositions tending to restrain the alienation of land 
beyond certain limits. In the early stages of our law, when deal- 
ings with land were comparatively simple, the principle i in question 
was necessarily vague, but it can be traced from very early periods’. 
for it was this principle, I submit, which induced the judges to 
construe a gift to a man and the heirs of his body as giving him 
that amphibious kind of estate known as a fee simple conditional 
at the common law", and thus led to the passing of the statute 

'L. Q. R. xiv. 133, 234. 

* Treatise on Perpetuities (1843): ‘Can Remainders be too Remote?” (1843); 
Supplement to Treatise on Perpetuities (1849). 

Jarman on Wills, 1843-4. * Cie v. Sewell, 4 Dr. & War. 1 

* $ Jurist 22, 283. © Real Prop. (third ed.\, 227, 406. 

* 42 Ch. D. 494; 44 Ch. D. 8s. * 43 Ch. D. 246. 

° ee Pollock and Maitland, ‘Hist. Eng. Law, i. 325; second ed., p. 344 

This explanation seems to me more probable than the one ordinarily accepted 
as to which see Pollock and Maitland, ii. 18), more especially as a gift to a man 


and his heirs, ‘if he shall have heirs of his body,’ appears to have given the donee 
a fee simple upon condition, and not a conditional fee (Challis, R. P. 240 
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De Donis, and the introduction of unbarrable entails. However 
this may be, it is clear that unbarrable entails were contrary to the 
principles of the common law, which favoured the free alienation 
of property, and many attempts were made to get rid of them, with 
the result which is familiar to every student. After the decision 
in Yaltarum's case, landowners who wished to make their land 
inalienable tried to prevent the barring of entails by annexing 
conditions of forfeiture, limitations over and other provisions ; but 
all these devices were held void because they were inconsistent 
with the liberty of alienation which the practice of barring entails 
had re-introduced. It is in connexion with these devices that the 
term ‘perpetuity’ first occurs’. Thus in Coréet’s case* (1600), 
where a proviso (or ‘clause of perpetuity’) restraining a tenant in 
tail from attempting to bar the entail was held void, Glanville J. 
referred to the cases of two judges (Richill and Thirning *) in the 
reigns of Richard II and Henry IV, ‘who intended to have made 
perpetuities, and upon forfeiture of the estate-tail of one of their 
sons, to have given the remainder and entry to another, but such 
remainders were utterly void and against the law.’ And in Sir 
Anthony Mildmay's case *, which was similar, the judges resolved 
‘that all these perpetuities were against the reason and policy 
of the common law ; for at common law all inheritances were fee- 
simple. . .. But the true policy and rule of the common law in this 
point was in effect overthrown by the statuie De Donis Con- 
ditionalibus, made anno 13 Ed. I, which established a general 
perpetuity by Act of Parliament.’ 

Lord Bacon’s description of a perpetuity is as follows: ‘There 
is start up a device called perpetuity, which is an entail with an 
addition of a proviso conditional, tied to his estate, not to put 
away the land from his next heir; and if he do, to forfeit his own 
estate. Which perpetuities, if they should stand, would bring in 
all the former inconveniencies subject to entails that were cut off by 
the former mentioned statutes, and far greater °.’ 

A later example of the use of the word ‘perpetuity’ as denoting 
an unbarrable entail is afforded by (rig v. Hopkins® (1661). In 
that case 4 man possessed of a term of 2,000 years devised the 
land to & for ninety years if he should so long live, with remainder 
to the heirs male of his body, with remainder to 7, his brother, 
for ninety years, with remainder to the heirs male of his body. It 
was argued that the remainders were void, because ‘si tiels limita- 

* Littleton ‘who died in 1481 does not use the term, but it occurs in Chudleigh’s 
yh ata in such a way as to show that it was then well established as a term 


2 1 Rep, 83 b. * See Litt. § 720. * 6 Rep. 40a. 
* Use of the Law ‘Law Tracts, 145). * Sid. 37. 
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tions de rem ouster del terme serra adjudge bone ceo introdué 
perpetuities (que le Ley abhor) intant que ne poit estre barr per 
ascun meanes per common recovery ne poit estre suffer de ceo.” 
The reason why all these authorities lay stress on a perpetuity 
being in the nature of an unbarrable entail is that in early times 
an entail was practically the only way in which land was settled’. 
The history of the methods used to settle land during the fifteenth 
and sixteenth centuries is somewhat obscure, but I think there is 
no doubt that before the passing of the Statute of Uses, attempts 
were made to evade the strictness of the common law with regard 
to perpetuities by conveying land to feoffees, either to the use of 
a person and the heirs of his body *. or to the use of his unborn 
issue for successive estates for life®. What the effect of such 
settlements was is not clear, but they seem to have been valid and 
enforeible in equity *, although they were defeasible in certain 
cases by feoffments made to persons taking without notice of the 
uses, or possibly by feoffments made under the stat. 1 Rich. HL. 
The Statute of Uses, however, effectually put an end to these 
equitable perpetuities. One of the objects of the statute was 
‘utterly to extirpate and extinguish’ contingent uses of this kind, 
being ‘uses invented and limited in a new manner, not agreeable 
to the ancient common laws of the land®.’ Consequently after the 
passing of the Statute of Uses, if a feotfment was made to the use 
of 4 for life, and then to the use of every person who should be his 
heir, one after another, for the term of the life of every such heir, 
these uses were not executed by the statute; ‘this limitation is 
merely void, for the limitation of an use to have a perpetual free- 
hold is not agreeable with the rule of law in estates in possession °.’ 
This expression ‘perpetual freehold,’ meaning a succession of 
estates for life limited to the issue of a given person, seems to have 


' Joshua Williams, Jurid. Soc. Papers, i. 46. 

* See the cases cited on the effect of the stat. 1 Rich. III in Reeves’s Hist. Eng. 
Law, iv. 344; Gilbert on Uses, 30. 

* Manning v. Andrewes 1575); 1 Leon. 256; Chudleigh’s case (1595), 1 Rep. 120 a, 
Observe the hypothetical case put by Popham C.J. in his report of Chudleigh’s case 
(Poph. at p. 78 

* 1 suggest ( (with some diffide nee) that this may be the e xplanation of the curious 
case of Manning v. Andrewes (supra) on which Mr. Gray much relies in support of his 
contention that there was no Rule against Perpetuities in the sixteenth century. 
The settlement in Manning v. Andrewes was made before the Statute of Uses —in fact 
the sts atute was not passed until after the death of the first tenant for life—and the 
judges’ minds were much exercised as to the effect of the statute on the estate of 
the feoffees; this is the point on which the case is generally cited. The question 
of pe rpetuity was not diseussed. May it not have been that the limitations were 
assumed to be valid, because the uses would have been good in equity if the statute 
had not been passed, and the rule that such uses were not executed by the statute 
being contrary to the principles of the common law with regard to perpetuities 
had not then been settled by the courts ? 

* Chudleigh’s case, 1 Rep. 138 a. * Ibid., Le 
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been commonly used in the sixteenth century, and even later, to 
denote a perpetuity. Thus in /errot’s ease ' (1594) land was settled 
to the use of a man’s sons and other relations, and their male issue 
successively for life. The pleadings raised the question, ‘si touts 
les estates ppetualmt limit en franktenemt pur vie al touts les 
fits soit bone ou void,’ and it was argued ‘que les ppetual frank- 
tenements sont mischievous en le cofonwealth.’ The decision 
went off on a question of pleading. 

In Sheppard’s Touchstone (1600-20) the law is stated in the 
same way as in Chadleigh’s case: ‘Uses that are against the rules 
of the common law shall not be executed by this statute; and 
therefore if a feotfment be made to the use of 4 for life, and after 
to the use of every person that shall be his heir one after another 
for term of his life... these uses. shall not be executed, because 
these limitations are wholly void *.’ 

Chief Baron Gilbert (1734) states the law in the same way: ‘It 
is against the rules of the common law that a perpetual freehold 
for life only should descend, because it creates a perpetuity *.’ 
Again, after premising that ‘all limitations that perpetuate, or tend 
to perpetuity, are in themselves void and repugnant to the policy 
of the law,’ the Chief Baron defines a perpetuity thus: ‘A per- 
petuity is the settlement of an interest descendable from heir to 
heir, so that it shall not be in the power of him in whom it is 
vested to dispose of it, or turn it out of the channel ¢.’ 

The reason why the common law would not allow land to be 
limited to the unborn issue of a person for successive life estates is 
almost too obvious to require statement: a succession of such life 
estates, if lawful, would be equivalent to an unbarrable estate tail, 
and therefore contrary to that rule of the common law which for- 
bids limitations restraining the alienation of land indefinitely, or 
beyond certain limits. 

The rule forbidding such limitations I propose to refer to as the 
original Rule against Perpetuities, to distinguish it from the modern 
Rule, which, as Mr. Gray has pointed out, ought properly to be 
called the Rule against Remoteness °. 

It is now possible to define with some exactness the limits which 
the common law imposed on the creation of contingent remainders. 
Before the end of the sixteenth century it is clear that the law 
allowed land to be limited to 4 for life, with remainder to his 


Moore, 368. 

* Shepp. Touch. 506. Mr. Preston adds: ‘being a perpetuity.” This addition 
seems ty me very significant, as showing the sense in which Mr. Preston, in 1829, 
used the word ‘perpetuity.’ It is clear that he did not mean that such uses were 
void under the modern Rule against Perpetuities. 


Gilbert on Uses, 77. * Tbid., 118. ’ Gray, Perp, § 2. 
,4é ’ J I 
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eldest unborn son for life or in tail; such a contingent remainder 
was of course subject to the rule requiring it to be supported 
by a particular estate of freehold, but it was not obnoxious to the 
original Rule against Perpetuities; it did not tend to a perpetuity, 
because the longest period during which the land could remain 
inalienable was 4's life and the life er minority (as the case might 
be) of his eldest son. But if land were limited to 4 for life, with 
remainder to his eldest son for life, with remainder to the eldest 
son of such eldest son for his life or any other estate, this would 
have the same effect as if an estate tail had been given to 4, with 
a proviso restraining him and his heir in tail from barring it. Such 
a proviso, being a ‘ clause of perpetuity, was clearly bad at common 
law', and any limitation to the same purport was, and is, void 
under the original Rule, as tending to a perpetuity. 

The original Rule against Perpetuities was a common law rule, 
and applied only to freehold estates. But in the seventeenth cen- 
tury attempts were made to create entails by devising long terms 
of years to persons and their descendants for successive life estates, 
or by vesting land in trustees upon trust for persons and their 
descendants for successive life estates. At first the courts decided 
these cases by analogy to the original Rule, for we constantly find 
references to * perpetuities’ and * entails’ of terms of years, and to 
‘ perpetuities " by way of executory trust*. Subsequently, how- 
ever, the question whether executory devises of terms were valid 
was much discussed in connexion with limitations of a ditferent 
character. The result was the establishment of the modern Rule 
against Perpetuities, and its application to all future interests in 
property except those which fall within the origina] Rule. 

I do not propose to trace the development of the modern Rule 
against Perpetuities ; that has been done with great learning and 
clearness by Mr. Gray. But this is a convenient place to state the 
ditferences between the two rules. 

The original Rule has these characteristies :— 

1. It only applies to such freehold interests in land as could be 
created at common law. 

2. It only applies to successive limitations to the unborn issue of 
a given person, as purchasers. 

3. It has reference to the power of alienation, not to remoteness 
of vesting. 


> 


 Chudleigh’s case, 1 Rep. 126b. 

? See Grig v. Hopkins, cited ante, p. 72. Apprice Vv. Flower (Pollex. 27) and Pearse 
Vv. Reeve (Pollex. 29) were decided on the same principle. As to executory trusts 
tending to a perpetuity, see Humberston v. Humberston, and other cases cited post, 
Pp. 78 seq. 
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The modern Rule is much more extensive : 

1. It applies to exeeutory interests created by springing or 
shifting use or executory devise |. 

2. It applies to executory interests in chattcls real and other 
personalty, and to equitable interests in all kinds of property. 

3. It is not limited by any question of relationship between the 
persons taking in succession. 

4. It has reference to the period of vesting, not to the power of 
alienation. 

The difference between the two rules may be illustrated by the 
case of a limitation of land to 4, a bachelor, for life, with remainder 
to his eldest son who attains twenty-five. Such a contingent 
remainder is good, because it does not offend against the original 
Rule ; it can only take effect if 4 has a son who attains twenty-five 
before 4's death. But such a remainder, if created by executory 
bequest or devise, would be invalidated by the modern Rule, because 
it might not vest within the period allowed by the rule. 

In later years, as the modern Rule became of more practical 
importance than the original Rule, the restrictions imposed by the 
original Rule on the creation of future estates ceased to be attributed 
to the doctrine of perpetuities, and were stated as a rule of law 
forbidding the limitation of contingent remainders to the children 
of unborn persons. In other words, ‘ perpetuity’ lost its primary 
meaning of an unbarrable entail, or a limitation of successive estates 
for life to unborn descendants, and acquired the sense of a limita- 
tion which is unduly remote in point of time *. 

This change in the meaning of the term ‘perpetuity’ is the 
explanation of a fact which, I venture to say, would otherwise be 
inexplicable, namely, that many modern writers are unable to 
understand the meaning of the term ‘perpetuity’ as used by the 
writers of a hundred years ago. For example, Mr. Fearne is con- 
stantly cited as an authority in support of the proposition that 
contingent remainders are subject to the modern Rule against 
Perpetuities*. He is really an authority the other way. What he 
says is this: 

‘Any limitation in future, or by way of remainder, of lands of 
inheritance, which in its nature tends to a perpetuity, even 
although there be a — vested freehold, so as to take it out 
of the description of an executory devise, is by our courts con- 

* Whether the rule also applies to future common law interests in land such as 
rights of entry, see Gray, §§ 299 seq. 

* As to the ambiguity of the term, see Gray, § 140. 

The judgment in Ke Frost (43 Ch. D. 246), if and so far as it decides that contin- 


gent remainders are subject to the modern Rule against Perpetuities, is based 
entirely on this misconception of Mr. Fearne’s meaning. 
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sidered as void in its creation; as in the ease of a limitation of 
lands in succession, first to a person in esse, and after his decease 
to his unborn children, and afterwards the children of such unborn 
children, this last remainder is absolutely void '.’ 


Mr. Fearne’s work was published in 1776. At that time the 
word ‘ perpetuity ’ was in a transition state, but it was constantly 
used in its primary sense of an attempt to limit a succession of life 
estates to unborn generations *. I submit that there cannot be any 
question that Mr. Fearne, in the passage above quoted, used the 
word in this sense. If he had intended to refer to the modern Rule 
against Perpetuities, the example which he gives would have been 
singularly inappropriate, not to say inaccurate, for there is nothing 
in the modern Rule which prohibits limitations to unborn genera- 
tions in succession ; such limitations would be perfectly good under 
that rule if made to take effect during a life in being. It is 
incredible that so accurate a writer as Mr. Fearne should have 
gone out of his way to select a misleading illustration. On the 
other hand, Mr. Fearne’s illustration is a perfectly accurate state- 
ment of the effect of the original Rule against Perpetuities. 

Mr. Preston is also frequently represented as stating that contin- 
gent remainders are subject to the modern Rule against Perpetuities. 
In the chapter on Contingent Remainders in his work on Abstracts 
he says the direct contrary : 

‘No remainder can, in point of expression, be too remote ; since 
the necessity that the remainder should vest during the particular 
estate, or eo instante that the particular estate determines, and the 
liability of a contingent remainder to be defeated by the merger, Xc. 
of the particular estate, are a protection against the inconvenience 
of perpetuities. ... But a remainder may be too remote and void, 
because it is limited to the children of a person unborn, and to 
whom a prior estate for life is limited */ 

I submit that this is a perfectly accurate statement of the common 
law rules applicable to contingent remainders. It is true that in 
a subsequent part of the same work Mr. Preston says this: ‘ All 
remainders may vest in interest, unless they be obnoxious to the 
objection of contravening the policy of law against perpetuities *.’ 
But this passage is part of a chapter on ‘ Executory Interests,’ and 
it is, I submit, clear from the context that Mr. Preston is here 

* Fearne, Cont. Rem. 502. 

* See the definition of * perpetuity’ by Chief Baron Gilbert in 1734 (ante, p. 74) and 
the comments on the use of the word by Mr. Preston in 1820 (ante, p. 74, note 2). In 
the Termes de la Ley (1721), and in Jacob's Law Dictionary (1739), ‘ perpetuity’ is 
defined to be ‘where an estate is so designed to be settled in tail, &c. that it cannot 
be undone or made void.’ In neither work is there any suggestion of the use of the 
term in its modern sense. It is remarkable that the earlier editions of the Termes 


de la Ley (1618, &c.) do not mention the word ‘ perpetuity’ at all. 
* Preston, Abstr. ii, 114. * Ibid., 148. 
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laying down a general rule applying to remainders limited by way 
of executory devise or shifting use. 

The modern Rule against Perpetuities was established, or at all 
events its foundations were laid, in 1685, but for at least a hundred 
years later the term ‘ perpetuity’ continued to be used in its original 
and proper sense of an unbarrable entail, or (what is the same thing) 
a succession of life estates limited to the unborn issue of a given 
person. Thus in the very case which is cited as establishing the 
modern Rule, namely the Duke of Norfolk's case’, Lord Nottingham 
said, with reference to the settlement in question in that case : 


‘ The great matter objected is, it is against all the rules of law, 
and tends to a perpetuity. If it tends to a perpetuity, there needs 
no more to be said, for the law has so long laboured against per- 
petuities, that it is an undeniable reason against any settlement, if it 
can be found to tend to a perpetuity. Therefore let us examine 
whether it do so, and let us see what a perpetuity is, and whether 
any rule of law is broken in this ease. A perpetuity is the settle- 
ment of an estate or an interest in tail, with such remainders expec- 
tant upon it, as are in no sort in the power of the tenant in tail in 
possession to deck by any recovery or assignment.’ 

So in J/umberston v. Humberston (1716), where a testator devised 
his lands to a corporation upon trust to convey them to his godson 
for life, and after the death of the godson to his first son for life, 
and so to the first son of that first son for life, with similar elaborate 
limitations by way of executory trust to a large number of persons, 
‘both court and counsel held that to be such an affectation and 
tendency to a perpetuity that nothing was said in support of it*, 
but the trust was executed cy-pres, for as Lord Chancellor Cowper 
said: ‘Though an attempt to make a perpetuity for successive lives 
be vain, yet so far as it is consistent with the rules of law, it ought 
to be complied with *.’ 

In Duke of Marlborough v. Godolphin* (1759) the testator devised 
land to several persons successively for life, with remainder to their 
sons successively in tail male, and directed his trustees, upon the 
birth of each son, to revoke the uses and to limit the land to such 
son for life with remainder to his sons in tail male: it was held 
that the clause of revocation and resettlement was void as tending 
to a perpetuity. Lord Northington remarked: ‘It is agreed that 
the Duke of Marlborough could not have done this by limitation of 
estate: because though by the rules of law an estate may be limited 
by way of contingent remainder to a person not in esse for life, or 
as an inheritance, yet a remainder to the issue of such contingent 


' 3 Ch. Ca. 1, ? Pp. W. 332. 
* Gilb, 128. * 1 Eden, 404. 
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remainderman as a purchaser is a limitation unheard of in law, nor 
ever attempted, as far as I have been able to discover.’ And later 
in his judgment he cites ‘an observation of that great writer, Lord 
Bacon, on the attempt to make a perpetuity by the introduction of 
a proviso conditional, which seems to me to be the same in substance 
with the present attempt.’ 

In Hay v. Earl of Coventry* (1789) Lord Kenyon said: ‘The law 
is now clearly settled that an estate for life may he limited to 
unborn issue, provided the devisor does not go farther and give an 
estate in succession to the children of such unborn issue *.’ 

In Mainwaring v. Baxter * (1800) land was conveyed to trustees in 
trust for 4 for life, remainder to trustees for 1,000 years, remainder 
to J for life, remainder to his sons successively in tail male, with 
similar remainders to C and his sons and // and his sons; the term 
of 1.co0 years was declared to be limited to the intent that every 
person (except 4) taking under the settlement should accept the 
estate thereby limited to him, and that he should not have power to 
destroy the estate of his successor in interest, and that if he 
attempted to do so the trustees should, by means of the term, raise 
£5,0co and pay the interest to the person or persons disappointed 
or injured by the alienation. Sir R. Arden adopted the judgment 
of Lord Northington above cited, and declared that the trusts of the 
term of 1,000 years were void.as tending to a perpetuity, and being 
inconsistent with the rights of the several persons to whom estates 
in tail were limited by the settlement. 

In Seaward v. Willock® (1804) a testator devised land to his grand- 
son 4 for life, and after him to* his (4’s) eldest or any other son 
after him for life, and after them to as many of his descendants’ 
issue male as should be heirs of his or their bodies down to the 
tenth generation during their natural lives. Lord Ellenborough, in 
delivering the judgment of the Court, said: ‘ His [the testator's] 
meaning clearly was to give estates for life only to his grandson, 
and after him to his sons, and after them to their sons down to the 
tenth generation ; for he has added the words, “ during his or their 
natural lives,” to each limitation. But this he could not do by law, 
inasmuch as the law will not allow of a successive limitation of 
estates for life to persons unborn.’ 

In 1819 Mr. Charles Butler, after pointing out that the modern 


' See above, p. 72. The decision was affirmed by the House of Lords, 3 Bro. P. C. 
232. The head-note says that the clause of revocation and re-settlement was held 
void, as tending to a perpetuity, and repugnant to the estate limited. 

*3T. R. at p. 86. 

* See a statement by Lord Kenyon to the same effect in Brudenell v. Elwes (1801), 
1 East, at p. 452. 

* 5 Ves. 457. * 5 East, 198. 
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Rule against Perpetuities formed no part of the common law, and 
therefore did not apply to contingent remainders, referred to the 
‘important rule, that if land is limited to an unborn person during 
his life, a remainder cannot be limited, so as to confer an estate by 
purchase on that person’s issue '.’ 

Mr. Burton (1828-40), in deseribing a strict settlement of land, 
states the law thus: 


‘ Life estates may by law be given in succession to any number 
of persons in existence, and ulterior estates in succession to their 
children yet unborn. .,.. But no remainder can be given to the 
child of a person® who is not in existence. For if this were once 
allowed, no limit could be assigned to the extension of contingent 
remainders through the remotest generations, and it would be easy 
to accompany these for their preservation with other remainders 
to persons ascertainable in due time as trustees, so as to make the 
settlement perpetual; and thus all the political inconveniences 
which attended entails in their first creation would be renewed °,’ 


And Mr. Burton goes on to point out that the modern Rule 
against Perpetuities is an adaptation of this original Rule to future 
estates not being contingent remainders, thus showing clearly that 
Mr. Burton considered the existence of the two independent rules 
to be a matter beyond dispute. 

Mr. Jarman not only believed in the existence of a rule forbidding 
successive limitations to unborn issue, but also in its extreme 
antiquity. He says: 


‘It is clear . . . that there was even in the ancient law a principle 
which was inimical to future limitations of property that savoured 
of remoteness. Unless this were the case, the rule against per- 
petuities (which was merely the application of this principle to 
a new species of limitations) never would have had existence. ... 
A remainder is now precisely what it was in the time of Littleton, 
and must therefore, one should think, be governed by the same 
rules, and still be amenable to the ancient doctrine of the laws 
which forbade limitations that savoured of remoteness. How else 
are we to account for the often-repeated proposition, that you cannot 
give an estate for life to an unborn person, with remainder to his 
issue ; and for the several cases in which attempts to limit estates 
for life to a succession of unborn persons have been pronounced to 
be illegal ?’ 


' Note to Fearne, Cont. Rem. p. 565 (tenth ed.). 

* It is clear from the context that Mr. Burton means a ‘person intended to take 
under the settlement.’ 

* Burton's Comp. § 782. He cites as his authority the passage quoted above 
(p. 76) from Fearne’s Cont. Rem., from which it appears that Mr. Burton was not 
misled by the ambiguity of the word ‘ perpetuity.’ 
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Mr. Jarman came to this conclusion : 


‘They [contingent remainders] are, it is conceived, either subject 
to the old doctrine directed against remote possibilities, or the 
modern rule against perpetuities, unless these are identical, as may 
be contended with much plausibility, although it is not necessary 
to go to this extent in support of the denial of the exemption of 
remainders from all perpetuity-restraint ?.’ 

On the whole. it cannot be said that Mr. Jarman’s conclusions 
are of great weight on either side of the question. 

In 1843 Lord St. Leonards laid it down as an undisputed rule of 
the common law that ‘ successive life estates cannot be limited to 
successive unborn classes of issue’*; and again in 1852, that 
there cannot be ‘a limitation to an unborn son of an unborn son °.’ 
In his Treatise on Powers, after stating that it is incontrovertibly 
settled that an unborn son may be made tenant for life, he adds: 
‘It is equally clear that the estate cannot be limited to the children 
of the unborn tenant for life as purchasers *.’ 

Mr. Leake, after pointing out the necessity of checking the settle- 
ment of land by limiting it for successive estates for life to unborn 
generations, says: ‘Such limitations are restricted by the positive 
rule of law that a remainder cannot be limited to the issue of a 
person unborn °*.’ 

Mr. Joshua Williams's statement of the rule is well known. 
Mr. Cyprian Williams has indeed shown that his father at first 
entertained some doubt on the point; but this fact, to my mind, 
rather adds weight to Mr. Joshua Williams's later and mature 
opinion. 

It will be noticed that (with a possible exception in the case of 
Mr. Jarman) none of the judgments and opinions cited above which 
are subsequent to the year 1800 treat the invalidity of successive 
limitations for life to unborn issue as an application of the original 
Rule against Perpetuities. They simply lay down the rule that 
such limitations are contrary to law®. But it is obvious that this 
rule is merely the original Rule stated in a different form. For if 
the law will not allow an entail to be made unbarrable, it will not 
allow successive estates for life to be limited to the unborn issue of 
a given person, and therefore a limitation to an unborn person for 
life, with remainder to his issue, is void. 

I will now attempt to answer the arguments on the other side. 

One argument is the — of symmetry’. It is desirable, 

* Jarman on Wills (first ed.), ii. 729. ? Cole v. Sewell, 4 Dr. & War. at p. 32. 

* Monypenny v. Dering, 2 D. M. & G. at p. 168. * p. 3903, third ed. (1861. 

. * Prop. in Land (1874) » 334- 


* Mr. Fearne does the: same in an opinion printed in his Posthumous Works (p. 215). 
* Mr. Lewis’s admiration of symmetry appears from the following passage in his 
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we are told, that there should be one Rule against Perpetuities, 
applying to all future interests. This may be so, but the principle 
cannot be applied so as to abrogate a rule which existed at common 
law before the modern Rule was invented. Moreover, the prin- 
ciple cannot be carried out, because contingent remainders are 
subject to rules which do not apply to other future interests in 
property '. 

Another argument is that unless contingent remainders are sub- 
ject to the modern Rule against Perpetuities, there is no safeguard 
against the limitation of a perpetual succession of contingent re- 
mainders to unborn persons. But this argument ignores the 
existence of the original Rule, which prohibits the limitation 
of successive estates for life to the issue of an unborn person 
as purchasers. The effect of that rule, combined with the rule 
as to the vesting of contingent remainders, is to place greater 
restrictions on the creation of contingent remainders than those 
imposed by the modern Rule in cases coming within its scope *. 
The kind of perpetuity which settlors have from time immemorial 
most desired to create is a family settlement, by which property 
may be limited to the issue of a given person so as to be inalienable 
by the owner for the time being. This kind of perpetuity is 
effectually prevented by the original Rule. Other kinds of settle- 
ment tending to a perpetuity are no doubt conceivable. A man 
might limit land to 4 for life with remainder to the eldest son of B 
for life, with remainder to the eldest grandson of C for life, with 
remainder to the eldest great-grandson of D for life, and so on, with 
an ultimate remainder to Z in fee, 4, B, C, D, &e., being all strangers 
in blood. But even assuming that any one could be foolish enough 
to make such a settlement *, it is obvious that it would come to an 
end in a comparatively short time ; for apart from the improbability 
of each remainder being ready in its turn to take effect on the deter- 
mination of the prior estates, 4 could, by the rules of the common 
introductory chapter: ‘On surveying the temple of English jurisprudence, we 
behold in it a range of columns, which, while they impart symmetry and beauty to 
the whole building, also afford it material support.’ Who would recognize in this 
picture our law of real and personal property ? 

' The difficulty of applying the modern Rule against Perpetuities to contingent 
remainders is well shown by the instance put by Mr. Blakesley (L. Q. R. vi. 427). 
The inconvenient results produced by the joint operation of the decisions in Whitby 
v. Mitchell and Re Frost are sufficiently obvious. 

* Williams, R. P. (third ed.), 227. 

* The limitations in Humberston (or Humerston) v. Humberston (ante, p. 78) were almost 
as ridiculous: there the testator devised property in trust for twenty or more per- 
sons bearing his name (apparently without regard to their relationship to him), so 
that each of these persons and their sons successively should take an estate for life, 
‘and if there were none of the name to be found in England, then the Trustees 
were to chuse out the most comely young man they could find in such a parish, 


and he to take on him the name of Humerston, and then the estate to be settled 
on him,’ &e. Gilb. 128. 
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law, have destroyed them all by arrangement with Z. The danger 
of a perpetuity being created by such a settlement was, by the 
rules of the common law, extremely small. 

But, says Mr. Lewis, even assuming that contingent remainders 
were not originally subject to the modern Rule against Perpetuities, 
when the practice of protecting contingent remainders by limiting 
estates to trustees grew up, the common law was bound to alter its 
rules and to apply the modern Rule to contingent remainders. 
This argument passes my comprehension. In the first place, the 
interposition of an estate in trustees did not make the contingent 
remainders indestructible at law ; if the trustees’ estate came to an 
end, accidentally or intentionally, the contingent remainders ceased 
to be protected. In the second place, the common law is not in the 
habit of altering its rules simply for the reason that courts of 
equity encourage their evasion. 

Still more extraordinary is the argument that when contingent 
remainders were made indestructible by Act of Parliament, they 
ipso facto became subject to the modern Rule against Perpetuities 
The statute 8 & g Vict. c. 106 was passed on the recommendation 
of the Real Property Commissioners, but the Commissioners 
expressly stated that contingent remainders were not subject to 
the modern Rule against Perpetuities; and in advising that the 
destructibility of contingent remainders should be abolished, the 
Commissioners also recoinmended that in that case they should be 
made subject to the modern Rule against Perpetuities'. The legis- 
lature adopted the former, but not the latter recommendation. 
Why the courts of common law should take upon themselves to 
correct this blunder of the legislature it is difficult to understand. 

Another argument is that the doctrine of double possibilities is 
absurd, and that the opinion of all writers who rely on this doctrine 
may be disregarded. I have no objection to this reasoning being 
applied to the decision in Re Frost*. But whether there is, or ever 
was, or not, a rule against double possibilities or double contingencies 
(a point on which opinions may differ), Mr. Booth’s suggestion 
that the original Rule is derived from it hardly requires refutation ; 
the suggestion is historically inaccurate*. The original Rule 
existed long before the theory of double possibilities was invented. 

Another argument is derived from the doctrine of ey-prés. 
Mr. Lewis treats this argument as conclusive. He says that the 
doctrine of cy-prés is part of the common law, and that it would not 


' Third Report, 25. * 43. Ch. D. 246. 

> It must be remembered that Mr. Booth, in an earlier part of his opinion, put 
the invalidity of the devise in question on the true ground : ‘The devise that 
makes such younger brother [then unborn] tenant for life, with remainder to his 
possible first or other sons, is a vain affectation of a perpetuity.” 


G2 
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have been adopted by the courts of common law unless contingent 
remainders were subject to the modern Rule against Perpetuities!. 
1 venture to say that any one who relies on this argument shows 
himself incapable of understanding the history of the subject. 
Take the very passage in the judgment of the Court of Exchequer 
in Monypenny v. Dering*, on which Mr. Lewis relies: 


‘The doctrine of cy-prés, in reference to cases of perpetuity, 
arises where a testator gives real estate to an unborn person for 
life, with remainder to the first and other sons of such person in 
tail male, or with remainder to the first and other sons of such 

rsons in tail general, with remainder to the daughters as tenants 
in common in tail, with cross remainders between them. In such 
a case, the course of succession designated by the testator is one 
allowed by law, but the direction that the first taker should take 
for life only, with remainder to his children as purchasers, is 
illegal, as tending to a perpetuity. In such cases . . . in order to 
prevent the testator’s intention from being entirely defeated .. . 
such a devise has been held to give an estate in tail male or in tail, 
as the case may be, to the first taker.’ 


This statement of the rule that such a devise is illegal, as tending 
to a perpetuity, is in exact accordance with the rule which, as 
appears from Chud/eigh’s case and Sheppard’s Touchstone *, existed 


before the Statute of Uses, long before the modern Rule against 
Perpetuities was ever heard of. The suggestion that such a limita- 
tion would have been good before the modern Rule was invented, 
and that the doctrine of cy-prés is derived from that Rule, is there- 
fore inadmissible. In point of fact, the doctrine of cy-prés is derived 
directly from the original Rule, prohibiting the limitation of suc- 
cessive life estates to unborn generations *. 

Mr. Gray and Mr. Vaizey deny that there is any rule of the 
common law forbidding the limitation of remainders for life to 
successive generations ; Mr. Gray contends that this rule is simply 
an instance of the modern Rule against Perpetuities®. But in 
arriving at this conclusion Mr. Gray seems to me to have over- 
looked the passages in C/ud/eigh's case and Sheppard’s Touchstone *, 
which clearly show that the rule against the limitation of successive 
life estates to unborn generations existed at common law before 
the Statute of Uses, and cannot by any stretch of the imagination 
be said to be derived from the modern Rule against Perpetuities. 

The doctrine that contingent remainders are not subject to the 
modern Rule against Perpetuities is supported by the authority of 

’ Perp. Supp. 140. 716 M. & W. 418. * Supra, pp. 73, 74. 

* See Humberston v. Humberston, and the other cases cited above, p. 7%. 


* Gray, Perp. 135, 206 gy. See also note on p. 86, 
* Cited above, pp. 71, 74. 
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the following judges and writers :—(1) Mr. Fearne ; (2) Mr. Charles 
Butler; (3) Mr. Preston; (4) Mr. Burton; (5) The Real Property 
Commissioners (Lord Campbell, W. H. Tinney, Lewis Duval, John 
Hodgson, Samuel Duckworth, P. B. Brodie, and John Tyrrell) ; 
(6) Lord St. Leonards ; (7) Mr. Joshua Williams ; (8) Mr. George 
Sweet ; (g) Mr. Leake; (10) Mr. Challis. 

I submit that such a consensus of opinion is not lightly to be 
disregarded, and that for this reason, as well as on account of the 
feebleness of the arguments on which it is based, the decision in 
ke Frost does not dispose of the question. It is to be hoped that 
when the question comes before the Court of Appeal, they will 
carry out the rule laid down by them in Whithy v. Mitchell to its 
logical conclusion, and, by overruling Fe Fros/, do away with the 
anomalies and inconvenience which that decision has produced. 


CHARLES SWEET. 


' 43 Ch. D. 246. 








REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


A Preliminary Treatise on Evidence at the Common Law. By James 
Braptey Tuayer. London: Sweet & Maxwell, Lim. 1898. 
8vo, xxxvi and 636 pp. (218.) 


Tue introductory historical chapters of Prof. Thayer’s book, which were 
issued in advance, have been already noticed (L.Q.R. xii. 208). We now have 
the volume complete. It goes on to deal with the relations of questions of law 
to questions of fact in modern jury trials; the difference between rules of 
evidence, which are matter of law, and rules of logic or inference, which 
are matter of common sense, and assumed by the law to be known and 
applied; the theory of judicial notice; the true meaning and office of 
presumptions ; the burden of proof; the rules about ‘ parol evidence ’ and 
‘best evidence’; and—partly in the last chapter, partly in various 
incidental remarks—the distinction between rules of evidence properly so 
called, and other rules often but wrongly so called, which have become, 
if they were not always, rules of substantive law. A book which has come 
to our hands rather late in the quarter, and goes to the root of the subject 
more thoroughly, we venture to say, than any other text-book in existence, 
cannot receive full justice here. We can only call attention to some of 
Prof. Thayer's leading points. Most important of all, perhaps, is his 
position (p. 267) that the law of evidence is really, and necessarily, 
negative. It does not undertake to teach us logic, or to tell us what 
kinds of fact tend to establish the existence of other facts. What it really 
does is to set bounds to the classes of more or less probative facts which 
may be brought before a jury (we say a jury because, as Prof. Thayer shows, 
the whole common law of evidence has been moulded by the need of 
directing juries), to the persons who may bear witness, and to the ways 
in which certaiu facts may be proved. Not long ago we had occasion to 
say something of this kind in a notice of Sir W. Markby’s edition of the 
Indian Evidence Act, of which Act the positive or logical part is in our 
opinion a splendid mistake ; and we are very glad to find our view confirmed 
by Prof. Thayer's full and mature consideration of the subject, which of 
course was prior in fact if not in actual publication to our own. 

Then, following the same line of thought, Prof. Thayer excellently says of 
presumptions that they ‘are not in themselves either argument or evidence, 
although for the time being they accomplish the result of both’ (p. 314). 
As he adds in a note, ‘the law has no mandamus to the logical faculty; it 
orders nobody to draw inferences’—though it can order the Court to act 
as if a certain inference had been drawn. In truth a presumption is not 
a rule of evidence or proof, but a rule for dispensing, absolutely or 
conditionally, with proof of some matter in issue or relevant to the issue. 
Some presumptions grew into positive rules of law, which have now to do 
with the law of evidence just so much as any other rules of law; that is to 
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say, the facts which the rule declares to have a certain legal effect must be 
proved or admitted before the rule becomes operative in a particular case. 
Statute law, when it made a certain length of adverse possession amount 
to title, only set the final stamp on the transforming process of the common 
law. The rule as it now stands is plainly not a rule of evidence, but 
a substantive and most important rule in the law of property. 

The chapters on Judicial Evidence and the Burden of Proof will be 
found to throw light ou much ambiguous terminology and many perplexed 
questions. Law reformers will be, or ought to be, interested in Prof. 
Thayer’. final conclusion—the conclusion not of an a priort theorist in 
legislation, but of a patient and thorough student of the actual law and 
its history—that the rules of evidence might well be somewhat largely 
simplified. y. 5 


uvestigation of Title, being a practical treatise and alphabetical digest of 
the law connected with the title to land, with precedents of requisi- 
tions. By W. Howtanp Jackson and Toorop Gossrt. London: 
Stevens & Sons, Lim. 1898, 8vo. xliii and 457 pp. (10s. 6d.) 


Tue scheme of this book is to give a series of short notes, not in any way 
exhaustive of the subjects dealt with, but still sufficient to put the reader on 
the track of what he requires. The notes being in alphabetical order, and 
well arranged, will render the book of considerable value to the hurried 
practitioner. 

Precedents of requisitions follow after each note, and though they will be 
found very suggestive, they should not, by reason of their position, frighten 
the reader into thinking that the title before him is a hopelessly bad one. 

As a whole the book is excellent, and should go far towards superseding 
several previous efforts in the same direction: the cases have been carefully 
selected. 

When another edition is issued, as we hope it will be, the authors will no 
doubt take the opportunity of reconsidering several of their opinions as now 
expressed ; for instance, the note at p. 52 with regard to the necessity of 
the tenant for life concurring in a sale does not seem very clear. If there 
is a strict settlement then, unless the sale is carried out under an overriding 
power or in virtue of an estate paramount to the settlement, clearly the 
person having the powers of a tenant for life must be a party. 

Again, requisition 9 on p, 75, with reference to a grant de novo as copy- 
holds of part of the waste, seems to ignore the Copyhold Act, 1894. s. 81, 
which renders the consent of the Board of Agriculture requisite to effect 
such a grant. 

Then with regard to the covenant implied by the word ‘demise.’ it is 
curious that the authors have not (p. 79) referred to Baynes & Co. v. Lloyd 
& Sons, ‘95, t Q. B. 820, 2 Q. B. 610, which seems to throw doubt on 
whether the covenant is an absolute one. On the same page it would 
probably save misconception, if attention were called to the necessity for 
naming the assigns of a covenantor, where it is intended to bind the land in 
equity with a restriction in the hands of assigns with notice. 

Several authors have thought that an estate tail is within the Land 
Transfer Act, 1897, s. 1, and the present authors (p. 165) favour this view, 
which, if correct, will throw matters into hopeless and unnecessary confusion. 

Though in a subsequent edition the authors will, no doubt, aim at, if 
possible, still greater accuracy, yet it is to be hoped that this will be secured 
without any appreciable increase in length. The late Mr. Dart, it is known, 
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intended that his work on Vendors and Purchasers should be a small book 
of reference; no doubt its present size testifies to its worth, but it shows 
the tendency of valuable books to outgrow their original purpose. 


B. L. C. 


A Practical Treatise on the Law of Trusts. By the late Tuomas Lewiy, 
Tenth Edition. By Ceci. C. M. Date. London: Sweet & 
Maxwell, Lim. 1898. La. 8vo. exv and 1497 pp. (£2 2+.) 


Tre last edition of this most useful text-book came out in 1891, and 
a new edition was much wanted after an interval of seven years. The 
Trustee Act, 1893, has involved a considerable re-arrangement of the text, 
and a new chapter has also been added dealing with the Judicial Trustee 
Act, 1896, and when we consider the ever-flowing stream of case law we are 
not surprised to find that the book has expanded by some 70 pages since 
1891. No apology or regret for this extension was needed, since the book, 
in point of actual bulk, has been considerably diminished by an improvement 
in the fineness of the paper. 

The editor in this, as in some previous editions, has distinguished the 
matter introduced by past and present editors from the work of the author. 
The book, however, would probably be improved and certainly reduced in 
size if this distinction were allowed to lapse. To re-write a section by the 
light of subsequent decisions must be shorter, and in every way more satis- 
factory, than to insert the effect of those decisions in brackets as qualifications 
or amendments of the original text. 

Another considerable saving of space might be effected, with great 
advantage to the book itself, by curtailing the unnecessary multiplication of 
footnote references to cases of little practical utility, which have been covered 
or superseded by later authorities. 

The book, however, well maintains its position as the standard book on the 
most important head of equitable jurisdiction, and though many useful 
shorter works on this subject have been written for students, the fact remains 
that an equity student who has mastered the first part (220 pages) of Lewin 
will rest his subsequent knowledge of equity upon a foundation more com- 
prehensive and complete than he could obtain elsewhere with a corresponding 
expenditure of labour. 





Company Law. By Francis Beavrort Patmer. Second Edition. 
London: Stevens & Sons, Lim. 1898. La. 8vo. xxxviii and 
504 pp. (12. 6d.) 


Ix the Law Quarterty Review for April, 1898 (vol. xiv, p. 210) there 
appeared a notice of the first edition of this book, which was published early 
in the year 1898. We were then able to speak in terms of the highest 
praise of the volume which reproduced the lectures recently given by 
Mr. Palmer at the request of the Council of Legal Education. Our notice 
ended with the following sentence: ‘The book is, we feel sure, predestined 
to popularity.’ Our confidence has been justified by the appearance, within 
a period considerably less than a year, of a second edition, which will 
probably be at least as great a success as the first issue. In the meantime 
Mr. Palmer has done something towards making an important addition 
to the law of companies. He sets out at, p. 378 of his new edition ‘The 
Companies Act,’ 1898, which received the Royal Assent on August 2, 1898. 
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in notes on the Act—which will be found to be of value to those who have 

to tuke advantage of it—Mr. Palmer tells us that the Bill was drafted by 

him ‘at the request of the Incorporated Law Society, to whom the credit of 
obtaining this amendment of the law is due.’ The drafting of the Bill 
could not have been placed in better hands. As Mr. Palmer says, it was the 
outcome of the decision of the Court of Appeal in Re Aharaskhoma Explor- 
iny Syndicate, ’97, 2 Ch. 451. That case only followed many decisions on 
the 25th sect. of the Companies Act, 1867, which caused great hardships to 
those who, although guilty of no fraud, had been improperly advised as 
to what the section meant. An amendment of the law, or rather a measure 
giving persons the means of obtaining relief from the rigour of the section, 
could only be properly drafted by one who was thoroughly acquainted with 
the case law on the section; and one would not have been surprised if the 
sill had been drawn with a multitude of clauses aimed at particular cases 
of hardship. Instead of this the Act is a short one, framed in such general 
terms as to enable the Court to give relief in every case where it is ‘just 
and equitable’ to do so. The frequency with which the Courts have already 
exercised their new statutory jurisdiction shows how much appreciation has 
been given to what the newspapers have justly called ‘ Beaufort Palmer's 

Act.’ 

A Treatise on the Law and practice relating to Letters Patent for 
Inventions, with an Appendix of Statutes, &c. By Ropert 
Frost, B.Sc. (Lond.). Second Edition. London: Stevens & 
Haynes. 1898. 8vo. lv and g1g pp. (30%.) 

THE new edition of Mr. Frost’s treatise is a work of considerable merit. 
Its chapters have been subjected to a thorough revision. The admission of 
a large amount of additional matter has been skilfully effected, without 
materially detracting from the portability of the volume. The reproduction 
in a slightly reduced type of the more important decisions of the Courts, 
practically in extenso, also calls for favourable notice. 

As a manual of practice at the Patent Office the work leaves something 
to be desired. We were startled to find that the Patent Rules, 1892 (first 
and second set), revising amongst other things the scale of renewal fees, are 
entirely omitted ; while the edition of the Rules of 1890 is printed without 
the necessary deletion of Rules 45-47. We might easily multiply minor 
instances of neglect and inaccuracy, but we prefer to regard the work from 
the standpoint of the author’s preface, viz. as an exposition of existing 
patent law written mainly for the use of the profession. 

The very questionable statements which usher in the opening chapter of 
the work indicate that Mr. Frost has elected to write his history backwards. 
Mr, Frost, for instance, begins with the Statute of Monopolies and then 
proceeds to harmonize the modern construction of the statute, if such a term 
be permissible, with the common law decisions prior to 1623. Thus on 
page 25 we find the following statement. ‘The common law authorities, 
respecting what may be the subject of a valid patent, decided (sie) before 
the passing of 21 Jac. I. c. 3 are not very numerous, but they agree 
perfectly with the construction which the modern law has placed upon the 
sixth section of that Act.’ He then proceeds to cite (a) the Case of Mono- 
polies, which he distinguishes in the table of cases from that of Darey v. 
Allin, (6) the Clothworkers of Ipswich case, A. p. 1615, which he misquotes 
here and again on page 93, winding up with Edgebury v. Stephen, a. p. 1691, 
and two authorities subsequent to 1623. This is not merely slipshod 
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compilation. The ‘perfect agreement’ is clearly obtained by the suppression 
of cases recited in Darcy v. Allin, which cases are decisions adverse to the 
validity of patents of acldition ; the law respecting which was finally settled 
in 1776 by Morris v. Bransom. These cases, whether overruled or not, are 
important as illustrating the law of which the statute is professedly the 
exponent. Again, on page 406, Mr. Frost asserts that there is nothing in 
the spirit of the patent law which prohibits the Sovereign from prolonging 
the duration of a Monopoly. But the practice of prolongation by the Crown 
was determined by the Clothworkers of Ipswich case, which laid down that 
‘when a patent is expired the King cannot make a new grant thereof; and 
as a mutter of history, from 1623 to the date of Lord Brougham’s Act 
extension was obtained ouly upon application to Parliament. Nor do we 
find ourselves in closer agreement with Mr. Frost when he lays it down that 
‘the disclosure of the invention is one of the first principles of patent law.’ 
There is, however, abundant authority for the statement of Webster (P. C. 
1, pref.) that ‘the introduction of the invention is the real consideration upon 
which exclusive privileges are founded.’- The doctrine of disclosure cannot 
have preceded the practice of making the filing of the specification 
obligatory upon the grantee which took place cirea 1750 and was not 
‘a plan devised by the Attorney-General in the reign of Anne’ (p. 152). 

In two instuncrs we are of opinion that Mr. Frost, relying upon this 
doctrine of disclosure, has failed to realize the fundamental limitations to 
which the grant of letters patent is subject. On page 120 et seq. he suggests 
that a valid patent may be obtained ty the true and first inventor (a) for 
an art which has heen secretly (i.e. without disclosure) and profitably used 
by the inventor prior to the date of the patent ; and (0) for the manufacture 
of an article imported or sold within the realm prior to the patent, but 
which does not on its face disclose the process of its manufacture. But in 
case (a) the common law rights of the workmen are abridged by such 
a grant, which is made in respect of a manufacture which is not newly 
introduced at the date of the grant. Here Mr. Frost should remember 
that the term of letters patent was fixed in connexion with the term for 
which the workman was bound to serve the inventor. And in case (5) 
if the article which forms the subject of the grant is still imported, sold and 
used within the realm, the Crown cannot grant the whole profit of the 
manufacture to the inventor without prejudicing the rights of the merchant, 
retailer or user within the realm. Before the form of grant was stereotyped 
its terms could be drawn to meet the exigencies of each case—and as 
a matter of history grants of this nature are of frequent occurrence in the 
patent rolls of the sixteenth and seventeenth centuries. There, however, 
are outlying cases which do not materially affect the practical value of the 
work for the purposes of reference. 

The question of the logical arrangement and subdivision of the chapters 
dealing with the substantive law of patents is one which cannot be 
attempted within the limits of a review. We agree with Mr. Frost that 
utility is not required by the statute. It is obvious that all manufactures 
which are profitably worked—a limitation which excepts those in a purely 
experimental stage—are useful, and as the statute refers to the practice and 
not to the disclosure of a manufacture, a declaration of the law on the 
subject was not requisite at that period. We regard Mr. Frost's use of the 
term ‘ abstract utility’ as a misnomer. The question of kinds of utility— 
qualitative estimation—if we may coin the phrase, has, we believe, been 
held to be irrelevant, and in the quantitative estimation of utility, we are 
told that ‘the legal meaning of the term useful is very slight utility indeed’ 
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(4 Ch Div. 616). On the other hand, the question of utility for the purpose 
specified appears to belong to the specification, and to have been dealt 
with twice over in this work, viz. on pp. 144-146 and 180-182. In the 
case of the patent for playing cards it was held that the manufacture of 
cards was a labour, and the use of the cards not forbidden ; and although 
this case is not strictly a case in point the language of the Court appears to 
cover all that Mr. Frost includes under abstract utility. The well-known 
dictum of Lord Coke, on the other hand, that in every such new manu- 
facture there must be ‘urgens necessitas and evidens utilitas’ is merely 
a repetition of his previous paragraph, that a privilege must be *sub- 
stantially and essentially newly invented.’ Hence we consider that ‘ amount 
of invention’ belongs to novelty, nct to subject-matter; for the adjective 
‘new’ means new in substance, or distinctive. The definition of * novelty’ 
in the Statute in respect of these new or distinct manufactures is ‘such 
manufactures which others at the time of making such letters patent or 
grants shal] not use.’ 





Encyclopaedia of the Laws of England. Under the general editorship of 
A Woop Reytox. Vol. XI, Railway—Stream, vii and 748 pp. ; 
Vol. XII, Street—Zululand, vii and 757 pp. London: Sweet & 
Maxwell, Lim. Edinburgh: Wm. Green & Sons. 1898. La. 8vo. 
(208. net.) 

Tue issue of these volumes completes Mr. Wood Renton’s undertaking to 
give the profession a new abridgment of (to quote from Sir F. Pollock's 
general introduction to the work) ‘ most, if not all, of the matters commonly 
recognized among English-speaking lawyers as forming distinct heads in the 
system of the common law.’ To give an accurate outline of the recognized 
heads of the law—from Abandonment to Zululand—has been the aim of 
Mr. Wood Renton and those associated with him in the undertaking, and 
we have already said that we think on the whole the work has been well 
done. Among the more important subjects dealt with in these concluding 
volumes are ‘ Rating,” by Mr. E. J. Castle, Q.C.; ‘Real Property,’ by 
Mr. C. W. Greenwood ; ‘ Railway,’ ‘Release’ and ‘Sale of Goods,’ by Mr. W. 
Bowstead ; ‘Salvage,’ by Mr. G. G. Phillimore ; ‘Settled Land Acts’ and 
‘Settlements,’ by Mr. J. Savill Vaizey ; ‘ Solicitor,’ by Mr. Blake Odgers, Q.C. 
and Mr. E. A. Wurtzburg; ‘Specific Performance,’ by Mr. W. Donaldson 
Rawlins, Q.C. and Sir Edward Fry; ‘Stamps’ and ‘Stamp Duties,’ by 
Mr. F. W. W. Kingdon ; ‘ Torts,’ by Sir F. Pollock ; ‘ Restraint of Trade’ 
and ‘Trade Marks,’ by Mr. D. M. Kerly; ‘ Treaties’ and ‘ War,’ by Mr. T. 
Barclay ; ‘ Trusts,’ by Mr. C. C. M. Dale; ‘ Universities,’ by Prof. Holland, 
a very learned and instructive article ; ‘Vendor and Purchaser, by Mr. J. M. 
Gover; *‘ Waste,’ by Mr. E. Hatton; ‘ Water Supply,” by Mr. Vesey Fitz- 
gerald, Q.C.; and ‘ Witness,’ by Mr. J. G. Pease. Naturally the longest 
article in the work is ‘ Will,’ by Mr. F. Stroud, which eccupies more than 
100 pages, and one of the shortest is ‘ Suit,’ which is explained in two lines. 
The work is completed by an Appendix of Errata and Addenda. The latter 
accounts for cases decided since the various articles were written, and also 
includes some half dozen subjects omitted from their proper places in the 
body of the work. Among these we way mention Mr. Lightwood’s short 
article on ‘ Registration of Title, a supplement to his paper on * Land 
Transfer’ in vol. vii. Why does the article on ‘Rule of the Road’ ignore 
the Highway Acts ? 
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The Land Transfer Acts, 1875 and 1897, and Land Transfer Rules and 
Forma, 1898, with notes. By W. Amprose and W. B. Ferauson, 
London: Butterworth & Co. 1898. 8vo. xxxvi and 254 pp. (108.) 


Tas book contains an introduction, the Land Transfer Acts, 1875 and 
1897, the Land Transfer Rules, 1898, draft order as to fees, the Land 
Registry (Small Holdings) Rules, 1892; the order as to fees thereunder, the 
Order in Council of July 18, 1898, the Vendor and Purchaser Act, 1874, 
certain sections of the Conveyancing and Law of Property Act, 1881, the 
Solicitor’s Remuneration Order, 1882, and an index. 

The introduction contains a popular account of the procedure under the 
Land Transfer Acts, and at pp. xxvi et seq. some valuable remarks on the 
revolution in the law which has been produced by the provision that 
possession shall not give title as against a reyistered proprietor. The index 
is decidedly good. But here our praise of the book must cease. The 
comments on the Acts and Rules are meagre and in some cases inaccurate. 
The authors have not discussed the question, a most important question, 
what the purchaser must require to be done by a vendor before he can 
safely pay his purchase-money. Again, not even a hint is given that in 
many cases a mortgage in the present form will be employed notwith- 
standing that the mortgaged land is registered. The inaccuracies are 
somewhat misleading. We will give two specimens only. On p. 6 the 
authors state that for first registration with possessory title ‘a present title to 
possession based on a Statutory Declaration in Form 2 to the first Schedule 
to the Act must (the italics are ours) be produced.’ This statement is 
misleading, as an applicant can be registered without making any declara- 
tion. It is perhaps only fair to say that the authors have correctly stated 
in the introduction the method of cbtaining first registration. 

The authors consider that (p. 42) ‘ notices, cautions, inhibitions, or other 
restrictions . . . . amount to little if anything more than power to put 
upon the registered owner before he can make an effectual disposition 
the obligation to give the owner of the equity he has created the 
opportunity of applying to the Registrar or to the Court for an injunc- 
tion.’ This again is a misleading statement. ‘ Notices’ in this paragraph 
probably mean notice of a lease or of an estate in dower or by the 
curtesy; see L. T. A. 1875, 8s. 50-52. It is hardly possible to conceive of 
a more effective provision for protecting the rights of a lessee doweress or 
tenant by the curtesy than registration of a notice under these sections, as 
the effect appears to be that every registered transfer of the land will be 
subject to the lease or estate of which notice has been entered upon the 
register. The authors do not discuss this question. The authors’ view as 
to the operation of cautions seems to be correct. But on p. 49 there occurs 
the statement that when the cautioner has received notice from the registrar 
of an application from the registered proprietor to deal with the land ‘ it 
will be the duty of the cautioner to apply to the Court immediately for such 
relief as he may be advised he is entitled to.’ Nothing in the Acts or the 
Rules imposes any such duty on the cautioner; no doubt there may be cases 
where it will be wise for him to apply to the Court, but there will be many 
cases where the cautioner will not be injured by the proposed dealings with 
the land and will therefore do nothing. 

An inhibition (see L. T. A. 1875, %. 57) is an order made by the Court or 
Registrar, or an entry made in the register inhibiting for a time or till the 
oceurrence of a named event, or generally till further order, any dealing 
with registered land, or a charge. It is difficult to understand what more 
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potent protection could be given to a person whose rights do not appear 
on the register than that afforded by an inhibition. The ‘ other restrictions’ 
in the passage cited appear to mean restrictions under L. T. A. 1875, 8. 58. 
These may be in three different forms, providing that no transfer or charge 
is to be made under (1) certain notices are given, (2) certain consents given, 
or (3) some matter or thing is done. It will be observed that the protection 
afforded by a restriction of the second or third form is very different from 
that mentioned by our authors. 





The Law of Evidence applicable to British India. By Amerr Aut 
Syrep, C.1.E., a Judge of the High Court of Judicature at Fort 
William in Bengal, and Joux Grorce Wooprorrr, B.C.L., 
Tagore Law Professor (18y6-7) in the University of Calcutta. 
Calcutta: Thacker, Spink & Co. 1898. 8vo. exxxix and 10g2 pp. 


Tue joint authors of this new book say in their Preface that they have 
striven to meet the wants both of the profession aud of students, believing 
that a book framed merely for the use of one of these classes will prove 
unsuited to the needs of the other. ‘ Much,’ they observe, ‘ that must be 
set out for those who have little or no knowle’ge of the subject, is super- 
tluous to the professional reader ; while the close and elaborate detail which 
the practising lawyer requires is not only useless, but often a source of 
confusion to the beginner. They then proceed to explain the ‘ novel 
scheme of the work, which is designed to satisfy the wants of both classes 
of readers’; and we give the explanation in their own words :— 

‘The Act is divided into three Parts and eleven Chapters. Each part and 
chapter is preceded by an introduction, dealing with its subject-matter, 
The Introductions prefixed to the Parts or main divisions of the Act are 
more general in character, and broader in treatment than those which pre- 
cede the Chapters; while these again exhibit less detail than is found in 
the notes appended to the sections. Elementury notions are explained, and 
a general, and sometimes historical, survey of the subject of the sections is 
given in the several Introductions, which also contain references to matters 
akin to, but not part of, the actual material of the Act. While these Intro- 
ductions will, as the authors hope, be of aid to students, the separation of 
their subject-matter from the commentary, to which alone the profession 
will in general refer, should spare busy advocates in search of decisions 
bearing directly upon the meaning of the sections unnecessary reading. 
A short paragraph immediately follows each section, presenting with all 
possible brevity the principle upon which it is founded and has been enacted. 
This paragraph is succeeded by a note of coguate sections, which in turn is 
followed by a collection of references to standard English, American, or 
Indian text-books dealing with the material of the section. The authors 
are indebted in part for the idea of this arrangement to the recent work by 
Mr. 8S. L. Phipson on the Law of Evidence (London, 1892). Next comes 
the commentary proper on the section, which elucidates its important words 
and phrases by the aid of the case-law and text-books.’ 

Apparently, then, it is intended that students shall confine their attention 
to the fourteen Introductions to the three Parts and eleven Chapters of the 
Act, the short explanatory paragraphs following the sections, and the 
collection of references to English, American, or Ludian text-books, while 
practitioners will especially concern themselves with the commentary. This 
plan necessitates a considerable amount of repetition, for much that is said 
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in the Introductions has to be repeated in the explanatory paragraphs and 
in the commentary; and this contributes to expand into nearly eleven 
hundred demy octavo pages a work expounding an Act of 167 sections, 

The great majority of the student class in India, who require such a 
work, want it to prepare for the University or the Pleadership examina- 
tions. If they could come to an agreement with their examiners that the 
examination questions on the subject of evidence would be confined to the 
portions of the work demarcated by the learned authors for the use of 
students, the design of the work might no doubt be successful ; but failing 
some such agreement, the limitation of the field of study would be dangerous. 

The collection of references to English, American, and Indian text-books 
must be of doubtful utility to students. For to most of them access to the 
great majority of these references will be impossible, while all of them will 
more wisely explore the entire field of the authors’ work than stray, without 
a competent guide, into the vast and remote regions, the names of which 
are given in the reference notes. As regards practitioners, for whose use 
also these references are doubtless intended, practitioners in the Presidency 
towns or other places where access to a good law library is possible, will in 
the rare cases in which such researches are valuable, be saved some trouble 
of examining catalogues and indices; but to others, whu have no such 
access, they will be useless. 

Twelve pages of the work are given up to a bibliography, or list of works 
upon evidence published in England, Scotland, America, and India, classified, 
A. chronologically, B. by names of authors, and C. by subjects treated of. 
This will doubtless save some trouble of research to any one who contem- 
plates a new magnum opus on the subject ; but its utility for students and 
practitioners, the two classes for whom the present work is intended, is not 
very obvious. We hope it may not suggest a formidable question for some 
future examination paper. : 

Of the five appendices, two, containing one hundred pages, reproduce 
(1) The Fifth Report of Her Majesty’s Commissioners appointed to prepare 
a body of substantive law for India, dated August 3, 1868; and (2) an 
Abstract of the Proceedings of the Governor-General in Council relative to 
the preparation and amendment of the Indian Evidence Act, held between 
October 28, 1868, and August 29, 1872. We think the bulk of the volume 
might well have been diminished by the omission of the whole of this matter. 
For this view the authors themselves furnish one good reason in their 
general Introduction to the work, where they advert to the custom of pre- 
fixing to such a work an introduction declaring the importance of the 
subject-matter, and explanatory of its position in the general field of juris- 
prudence, and of the foundations upon which it rests, and express their 
belief ‘that the need for an exposition of these principles was greater some 
twenty-five years ago, when the Act and the preceding Indian text-books 
were first published, than at the present time ; and they think that such an 
exposition should, especially in a work of a practical character, be presented 
in a form more condensed than hitherto.’ A second reason is to be found 
in Appendix B, which contains a very useful note on the interpretation of 
Indian Acts, with reference to the judgment of the Privy Council in The 
Administrator-General of Bengal v. Prem Lall Mullick, L. R. 22 1. A. 107, 
in which case it was decided that it is not competent to refer to proceedings 
of the legislature as legitimate aids to the construction of a law. The 
Calcutta High Court, which had not always followed this sound principle, 
has now governed itself thereby. Even assuming the value of such 
references for historical instruction, it is inadvisable to expand a practical 
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volume with a full reprint of all the proceedings, including the lists of 
papers considered by the Council, and the names of the councillors present 
at each meeting, and even of the officiating secretary. 

One of the greatest difficulties in writing a book upon a particular branch 
of the law is found in avoiding the temptation to travel out of the record 
(so to speak) into cognate branches connected—and sometimes very inti- 
mately conuected—with the subject in hand. We cannot say that the 
authors of the work before us have everywhere satisfactorily overcome this 
difficulty. To illustrate or justify this observation, we may refer to many 
passages concerned with points of practice which appertains more appro- 
priately to the Codes of Civil and Criminal Procedure ; to some observations 
concerned with the measure of damages at page 70; and to the matter at 
page 8 dealing with the functions of an arbitrator, although it had been 
just pointed out, that the provisions of the Evidence Act are not applicable 
to proceedings before an arbitrator. 

We turn to the more pleasant duty of noticing the merits of this book, 
which, apart from the preceding points of criticism, we think to be an 
excellent one. It is a piece of good honest work, thoroughly creditable to 
the industry, scholarship and ability of the learned advocate and late 
Tagore Law Professor, who, it is an open secret, is mainly responsible for 
its production. Each portion of the subject is fully treated and there is 
nothing perfunctory about any part of the performance. The two Tables of 
Statutes and Cases cited are complete; and a good Index, not the least 
important part of a legal text-book, affords reasonably easy access to the 
contents of the volume. Altogether the work is deserving of a place in the 
Anglo-Indian library beside the works already produced on the same 
subject. There is room and demand for all, and we welcome this last 
addition. 





Le Droit international appliqué aux guerres civiles. Par Canvos WiEsse, 
ancien sous-secrétaire d'état au ministére des affaires étrangéres 
du Pérou. Edition frangaise revue et mise A jour. Lausanne : 
B. Benda, 1898. 8vo. viii and 277 pp. 


Tus is an elaborate monograph upon a topic which, though small, is 
well deserving of careful treatment. The work first appeared, in Spanish, 
at Lima, in 1893, with a somewhat high-flewn preface by M. Pedro Paz 
Soldan y Uanue, who, one would suppose, might have explained the purport 
of his friend’s book without mentioning Homer, Celsus, Hippocrates, Cato 
and Columella; Shakespeare, Cervantes, Webster, the Spanish dramatists 
aud Adam Smith. The French translation, by M. de Blonay, is from a text 
revised and brought up to date by the author. After an Introduction, in 
which attention is drawn to the suggested distinctions between ‘ insurrection,’ 
‘rébellion’ and ‘ guerre civile,’ Part I (‘ Formation des communautés belli- 
gérantes’) inquires at what point insurgents may, and ought to, be recog- 
nized as belligerents. Part II (* Droits et Devoirs des insurgés belligérants ') 
deals with such matters as intervention, and the responsibility of rebels for 
injuries to foreigners. Part III (‘De la Neutralité’) discusses the modifica- 
tions which must be made in the ordinary law of Neutrality, to adapt it to 
cases where one of the contending parties has not yet attained, and possibly 
never will attain, to the position of a Sovereign State. Part IV (‘ Des 
gouvernements' de fait’) treats of provisional governments, and the validity 
of their acts. 

Many of the questions dc bated by the author were raised during the civil 
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war in the United States, but by far the greater number of them have 
been suggested by the constantly recurring revolutions of the republics of 
South and Central America. The case of the Peruvian warship the //uwascar 
which mutinied in the interest of Don Pierola, has found its way into all 
the text-book»; but, in scores of cases which have attracted no attention 
on this side of the Atlantic, it has been necessary for the jurists of ‘ Amérique 
latine to apply the principles of international law to new problems. 
Dr. Wiesse has done good service by supplying well-ordered information as 
to a number of obscure controversies, and the mode in which they have 
been disposed of by diplomacy. A committee of the ‘Institut de Droit 
International’ is now studying the question of the ‘ Devoirs et droits des 
puissances étrangéres et de leurs ressortissants, au cas de mouvement insur- 
rectionnel, envers les gouvernements établis et reconnus qui sont aux prises 
avec l'insurrection.’ It will be interesting to compare the views of 
Dr. Wiesse with those which may ultimately commend themselves to the 
Institut. 


Giovanni Bariera: Le due seuole dei giureconsulti romani, Firenze : 
Fratelli Cammelli, 1898. 8vo. xiv and 141 pp. (L. 2.50). 

Dr. Bavirra is the latest champion who has gone up to wrestle with the 
still unsolved problem which has been called the Sphinx-riddle of Roman 
legal history. The origin and relations of the Sabinian and Proculian 
schools have been the theme of dissertation upon dissertation, and hypothesis 
upon hypothesis; and the lack of definite result makes it now plausible to 
sugyest that if so many able men equipped with all the resources of learning 
have failed to make any great discovery, it was not by want of penetration 
but by excess of ambition, and that in fact there was not so much to be dis- 
covered as they thought. Such is in effeet Dr. Baviera’s line of argument ; 
and his conclusions are mostly negative. 

He holds, first, that Labeo was not really the founder of one school more 
than of the other. A man of Labeo’s genius could not be neglected by any 
school. 

Secondly, the names ‘Sabinian’ and ‘Proculian’ are of no great 
antiquity: they are later than Gaius at any rate, and interpolation may be 
suspected in the apparently earliest mention of them in the Corpus Juris. 

Thirdly (agreeing herein with some of his weightiest predecessors), 
Dr. Baviera finds that a careful examination of the recorded points of 
difference between the two schools affords no evidence of any systematic oppo- 
sition in principle of Sabinians as conservative, or literalist, or ‘ naturalist , 
to Proculians as progressive, or rationalist, or ‘ idealist,’ or otherwise. 

Fourthly, he thinks that what really happened was that there were two 
traditional and renowned schools (as we may be said to have here a 
Davidson and a Prideaux school of conveyancing) whose leading members 
usually had the ivs respondendi ; that members of both schools were often 
naturally consulted on unsettled points, and naturally sometimes gave 
conflicting opinions, as experience shows to be inevitable in any country 
having a developed system of law; and that, when such differences 
occurred, they were carefully recorded by text-writers, Gaius for example, 
on account of their practical importance. It is hardly needful to add that 
Gaius, or any other writer, would naturally prefer the opinion in which he 
was himself trained—as naturally as in the chambers of a pupil of 
Davidson's you expect to find that Davidson and the books founded on 
Davidson are the working models. 
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We have tried to state Dr. Baviera’s theory in a form intelligible to 
English readers. It is not for us, in a country where the serious students 
of Roman law may almost be counted on one’s fingers, to presume to pass 
a definite judgmeut where so many eminent masters have expressed the 
most widely divergent opinions. 

The book is lucidly and pleasantly written : one alarming word, ‘ Suazio- 
nalizzazione,’ seems intended only as a forced equivalent of ‘ Entnationali- 
sierung. Dr. Baviera speaks of ‘la gloriosa Universita di Bologna’ with 
a charming piety which the colder genius of modern English prose forbids 
Oxford and Cambridge men to imitate. 


The Housing of the Working Classes Act, 18g0, and Amending Acts, 
By Cuances E, ALAN, assisted by Francis J. Attan, London : 
Butterworth & Co. and Shaw & Sons. 18y8. 8vo. xiviil and 
214 pp. (78. 6d.) 

Turis book contains the small group of Acts relating to the housing of the 
working classes together with the statutory forms and the instructions of 
the Local Government Board. The introduction contains a clear and concise, 
but not very accurate, summary of the leading provisions of the statutes. 
This part of the work would have done greater credit to the authors if 
more pains had been bestowed on the literary style and the revision of 
proof-sheets. Blunders, some of which we charitably attribute to the 
printer, are unusually abundant. Ample notes follow each section, and 
there are plenty of cross-references to show the reader his way from one 
section to another. Authorities are not in every case given for the authors’ 
statements, but any defects of this kind are fully compensated for by the 
practical information and clear directions they contain. The notes appear 
to be just what a medical officer of health or a clerk to a district council 
will want. 

We should have thought that the work might have been rendered more 
complete by the inclusion of the group of sections relating to lodging- 
houses in the Public Health Act, 1875, and the unrepealed sections of the 
Housing of the Working Classes Act, 1885. The reasons given for their 
exclusion appear to us insufficient. 

The policy of the Acts under consideration is of some interest from 
a sociological point of view. They are a striking example of the immense 
extension of the functions of government that has taken place in the present 
generation. We no longer trust to competition as a sufficient force to 
ensure suitable provision of cheap dweiling-houses; nor do we find the 
powers of the common law strong enough to prevent nuisances, Local 
authorities have been clothed with extensive powers, unknown to the 
common law, for compelling the abatement of nuisances; and they are 
enabled to become owners of town sites on a large scale and enter into 
com; tition with private persons in the erection of houses and lodgings for 
the working classes. 


Principles of the Law of Consent. By Weems Cuaxpn. Bombay: Edu- 
cation Society’s Press, 1897. La 8ve, 20 and 581 pp. 

Ir is to be feared that the author of this work has overshot his mark in 

attempting to treat the legal view of Consent as a whole. In dealing with 

contracts and torts he obviously lets in the whole learning on those subjects, 
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and is accordingly forced to confine himself to such topics as Waiver, 
Mistake, and so forth, In dealing with Consent as applied to criminal law 
he is engaged on more profitable ground, as he is at least free from any 
obligation to consider offences against the state. Unfortunately his great 
industry and wide knowledge are not accompanied with a sufficient grasp of 
his subject to produce much valuable work. The reader is confronted with 
undigested excerpts from frequently conflicting authors, and if he has the 
misfortune to have confined his attention almost exclusively to English law, 
he is likely to be confounded by the quotations from foreign codes and 
publicists. Looking at the matter in more detail, aud from an insular point 
of view, it seems absurd to talk of consent in larceny, when it is synonymous 
with mistake; it is rather surprising to read that it is often maintained 
that absence of consent is not an essential element of assault in English law, 
and stil! more startling to find it laid down that the same is the case with 
rape. Consent as affecting jurisdiction seems to open up a more profitable 
field; but here too the reader is apt to come to the conclusion that 
Mr. Chand’s learning is wide rather than profound. 


Jurisprudence: its place in the new Curriculum. An introductory 
lecture delivered to the class of Jurisprudence in the University 
of Glasgow. By Wittiam Gatsrarra Miter. Edinburgh : 
James Skinner & Co. 1898. 8vo. 15 pp. 


Tue University of Glasgow is starting with a new curriculum framed 
by a Commission. Jurisprudence—not otherwise defined—becomes more 
prominent. Mr. Miller's point is that an elementary course of ‘ Juris- 
prudence’ should not be in the air, but should follow the outlines of an 
actual system of law, that of the student’s own country by preference. ‘To 
teach Jurisprudence in general without teaching actual law is like teaching 
botany to a person who never saw a flower.’ Comparative and historical 
developments, and the more difficult problems of the philosophy of law, 
should be reserved for an advanced course. We entirely agree. 


Transactions of the International Association for the Protection of 
Industrial Property. Nol. 1. 1897. London: Bankes & Co. 
8vo. 266 pp. 


Tue International Association for the Protection of Industrial Property 
is the outcome of the German-Austrian Conference for the Protection of 
Industry held in 1896. The Association, although founded so recently, 
already has an imposing list of British and Continental members. The first 
meeting of the Committee was held in Brussels, in May, 1897. At this 
meeting the President (M. Pouillet), in his opening address, summed up 
the ohjects of the Association as follows: ‘ What the International Literary 
and Artistic Association has done for artists and authors, that we aim at for 
inventors and manufacturers and traders, in the hope that we may succeed, 
by gradual improvement of the laws of various countries, in arriving finally 
at the development of a unified law. ... To protect the inventor, to protect 
the inventor everywhere and in the same way—that is our aim.’ The 
Association held its first Congress in Vienna, in October, 1897, under the 
Presidency of Prof. W. F. Exner. The Congress, among other proceedings, 
discussed the reports of Mr. J. F. Iselin on ‘ Indications of Origin’ ; 
Dr. R. Wirth on ‘The Protection of Inventions’; Mr. Wauwermans on 
‘The Protection of Designs’; Mr. J. von Schiitz on ‘Compulsory Working’; 
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and Dr. Allart on ‘ Unfair Competition.’ These papers are now printed in 
the first issue of the ‘ Transactions’ of the Association, to which is added 
a polyglot appendix of further papers on Inventions and allied subjects. 


We have also received :— 


The Law of Wills for Students. By Metvitie M. Bicetow. Boston, 
Mass.: Little, Brown & Co. 1898. 8vo. xxxii and 398 pp.—This little 
book is primarily written for American students, but English authorities 
are extensively cited, and we think the book will be found as useful on this 
side of the water as Mr. Bigelow’s companion work on Torts, of which, 
besides three American editions, an English edition has been published by 
the Cambridge University Press. In the Preface to his latest work, 
Mr. Bigelow says that the book ‘agrees with those who find an important 
place for legal theory in education for the bar. Chapter I, largely on the 
theory of wills in relation to the state, and Chapter XIV, largely on the 
theory of construction, are only more express examples, because of their 
relative and intrinsic importance, of what more or less runs through the 
book. Whatever mode of instruction is pursued ... the doctrines of the 
law should, I think, be taught in direct connexion with and in the light of 
legal theory. This book is written in great part to enforce, and in some 
small way to illustrate, that idea.’ Mr. Bigelow acknowledges his obliga- 
tion to Jarman on Wills, of which he edited an American edition. We 
could wish the book to be reproduced here with any needful supplement for 
English students. The method of good American text-books at this day, 
which is not quite the same as ours, certainly deserves our attention. 


The Law specially relating to Tramways and Light Railways. By 
Sewarp Brice, Q.C. London: Stevens & Haynes. 1898. 8vo, Xxxxiv 
and 487 pp. (128. 6d.) —Mr. Seward Brice describes this book as an ‘ attempt 
... to supply a manual of the law relating to Tramways and Light Railways, 
with a selection of precedents and forms which, if not exhaustive, will 
afford assistance in most cases.’ Such a very modest programme is likely 
to be more than realized. So far as we can see the book appears to be 
workmanlike and useful. It is divided into four parts. Part I deals with 
the nature and constitution of Tramway and Light Railway Companies. 
Part II contains an annotated reprint of the Tramways Act, 1870, and the 
Board of Trade Rules and Regulations thereunder. Part III sets out 
the Light Railways Act and Rules of 1896, while Part IV consists of 
precedents of forms of Tramway and Light Railway Orders, special clauses 
in Acts and Orders, agreements for the construction of tramways and light 
railways, conveyance and leasing of tramways, purchase of lands, and the 
like. Any one in search of an out-of-the-way precedent relating to the 
construction or working of a tramway or light railway is not likely to 
consult Mr. Brice’s _ ook in vain, 


Ruling Cases. Arranged, annotated, and edited by Ronert CAmpre.t. 
With American Notes by Irvine Browne. Vol. XVI. Larceny Act to 
Mandate. London: Stevens & Sons, Lim. Boston, Mass.: The Boston 
Book Co. 1898. La. 8vo, xxx and 806 pp. (258. net.)—The important 
subjects of Limitation of Actions and Local Government occupy rather more 
than two-thirds of this volume of Ruling Cases. The other subjects dealt 
with are Larceny Act, Lease, Licence, Lien, Lunacy, Malicious Prosecution, 
Mandamus, and Mandate. 
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Outlines of Common Law specially prepared for students. By Marvin 
Ex.iorr, London: Stevens & Sons, Lim. 1898. 8vo. xxiii and 336 pp. 
(108, 6d.)—This book seems intended as a companion and reminder, to be 
used concurrently with fuller text-books, and (we hope) with the reports of 
leading cases—not as a substitute. So far as we have examined it, the 
quality of the work is good, and the statements of law as clear as the 
necessary condensation admits. On p. 4 there is a surprising slip (no doubt 
of the pen only) about Lord Campbell’s Act; as the book is meant for 
beginners, correction should not be delayed. 


A Compendium of the Law of Torts specially adapted for the use of students. 
By Hucu Fraser. Fourth Edition. London: Sweet & Maxwell, Lim.; 
Reeves & Turner, 1598. 8vo. xxx and 210 pp. (6s8.)—This useful 
manual has reached a fourth edition. Mr. Fraser refers to A/len v. Flood 
as shortly as possible for the points which it settled, and, we presume in 
deliberate mercy to beginners, does not say anything of the many points 
which it left unsettled or even less settled than they were before. But we 
are not sure that it is fair even to beginners, since Allen v. Flood, to state 
the doctrine of Lumley v. Gye and Bowen v. Hall as being ‘ clear law.’ 


Malice as an ingredient of a civil cause of action (Allen vy. Flood). 
A paper read before the American Bar Association, Aug. 17, 1898. by 
LC. Krautnorr. 8vo. 56 pp.—This paper consists of a careful exposi- 
tion of Allen vy. Flood, with comparison of the best American opinions, 
The author concludes that the decision of the House of Lords is correct in 
principle, and ought therefore to be followed in all jurisdictions adminis- 
tering the common law. We have no right to assume that all American 
lawyers will agree, knowing as we do that opinion has been much divided 
here. But, if only for the sake of uniformity and certainty, we hope 
Mr. Krauthoff's opinion may prevail. 


Introduction to the Study of Law. By Epwix H. Wooprurr. New 
York: Baker, Voorhis & Co. 8vo. 89 pp.—Prof. Woodruff of Cornell 
University has produced a concise, neat, and accurate handbook which will 
doubtless be widely used in America, Some young English lawyer might 
do much worse than adapt it with the author’s consent, which we presume 
would not be difficult to obtain, to the use of English beginners. 


Elementary Law for the General Public. By Amurrst D. Tyssen, D.C.L. 
London : Wm. Clowes & Sons, Lim. 1898. 8vo. viand 194 pp. (5s.)—This 
book is written ‘for persons who are not lawyers and do not intend to be 
such.’ That being so, the law contained in it is naturally quite elementary ; 
and it deals, for the most part, with subjects of commercial and real property 
law likely to be of service or interest to laymen. The total omission of 
criminal law and the law of family relations is not in any way explained, 
nor is the arrangement of the contents, which has no visible connexion with 
any other actual or proposed arrangement of the law that we have ever seen. 
As it was thought needful to explain in the Preface the nature of references 
to decided cases, we think it would have been worth while to go a step 
further and give an explanatory table of references. To the ordinary lay 
mind ‘13 C. B.N.S. (p. 24) and ‘H.L.W.N’ (p. 108) convey nothing, and 
it is rather unkind to refer the uninitiated reader to a printed list in a law 
library. Mr. Tyssen disclaims any attempt to make every man his own 
lawyer. On the whole we think the book will be useful to those for whom 
it is intended. 
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Transactions of the Royal Iistorical Society. New Series, Vol. X11. 
London: Longmans, Green & Co. 1898. 8vo. 289 pp.—This volume 
of ‘ Transactions’ includes, among other papers, the Presidential address of 
Sir M. E. Grant Duff; Marston Moor (dealing with questions concerning 
the numbers and order of the opposing forces) by Mr. C. H. Firth ; The 
‘National Study of Naval History ’ (in which Prof. J. K. Laughton speaks 
chiefly of colonization and sea power and Mr. Hubert Hall deals with the 
exigencies of research); and ‘The Sheriffs’ Farm’ (an interesting paper 
concerning the method and the results of calculating the farms of Henry Il) 
by Mr, G. J. Turner. 


Memorials; Part IL. Personal and Political, 1865-1895. By RounpEL. 
Parmer, Earl of Selborne, Lord High Chancellor. Two Vols. London : 
Macmillan & Co. 1898. 8vo. xii and 496 pp.; vol. Il, vii and 502 pp. 
(25s. net.)—The interest of these volumes, as might be expected, is more 
political than professional ; but the chapters devoted to the Alabama arbi- 
tration and the Judicature Act, and the series of appreciations of Lord 
Selborne’s powers as an advocate and a judge which appears at the end of 
the second volume under the head of ‘In Memoriam,’ may be singled out 
as of particular interest to lawyers, and more or less professional anecdotes 
and estimates of persons occur throughout the book. There is a grotesque 
misprint at p. 482, where Horace, as Englished by Lord Selborne, is made 
to address Venus as ‘ 7'hor (Ll. thou) if willing, Queen of Grace.’ 


The Origin and Growth of the English Constitution. Aun Historical 
Treatise. By Hannis Tayior. Part I]. The After-growth of the Consti- 
tution. Boston & New York: Houghton, Mifflin & Co. London: Sampson 
Low & Co. 1898. 8vo. xliv and 645 pp.—This book has reached us too 
late to enable us to do more than acknowledge its receipt. Part 1 was 

published so far back as 1889, and was reviewed in L. Q. R. vi. 223. 


Modern Political Institutions. By Simeon E. Batpwin. Boston, Mass. : 
Little, Brown & Co. 1898. 8vo. 387 pp.—Besides discussion of various 
points in American constitutional law and history, there is a chapter on 
‘American Jurisprudence’ 

Le régime économique de Russie. Par Maxime Kovatevsky. Paris: 
V. Giard & E. Britre. 1898. 8vo. 363 pp.—An appendix contains some 
details of customary land tenure reprinted from the Vowvelle Revue 
Historique du Drott. 


Handbook of certain Acts affecting the Universities of Oxford and Cam- 
bridge and the Colleges therein in the sale, acquisition and administration of 
property. By W. B. Skene. Second Edition, revised and enlarged. London : 
Sweet & Maxwell, Lim. 1898. 8vo. iv and 152 pp. 


Accidents to Workmen, being a Treatise on the Employers’ Liability Act, 
1880, Lord Campbell's Act, the Workmen's Compensation Act, 1897, and 
matters relating thereto. By R. M. Minron-Sexnovse and G. F. Emery. 
London: Effingham Wilson ; Sweet & Maxwell, Lim. 1898. 8vo. ii and 
378 pp. (158-) 

The Law and Practice under the Patents, Designs and Trade Marks Acts, 
1883 to 1888, with the Practice in actions for infringement of Patent, &c. 
By Wintiam Norton Lawson. Third Edition of the Author, assisted by 
CuarLes Suarr and M.D. Warminctox. London: Butterworth & Co 
1898. Svo. Ixxx, 636 and 7o pp. (27s. 6d.) 
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Roman Canon Law in the Church of England. Six essays by 
Freprnice Wittiam Maitianp. London: Methuen & Co. 1898. La. 8vo, 
viand 184 pp. (7s. 6d.)—Review will follow. 

The Criminal Evidence Act, 1898, with introductory chapter and practical 
notes. By A. Rh. Berrerworrn. London: Sweet & Maxwell, Lim. 1898. 
8vo. xv, 207 and 10 pp. (58) 

Studies in International Law. Vy Tuomas Erskine Howuanp, D.C.L, 
Oxford: at the Clarendon Press. London & New York: Henry Frowde. 
1898. 8vo. viii and 314 pp. (10s. 6d.)—Review will follow. 

The Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36). With Notes by 
Witrrep Baven Aen, and a short history of the Act by Sir Harry B. 
PoLtaxp, Q.C. London: Butterworth & Co.; Shaw & Sons. 1898. 8vo, 
xxvi, 60 and 12 pp. (58.) 

Shaw's Manual of the Vaccination Law, containing the Vaccination Acts, 
1867 to 1898, with Introduction, Notes, and Index. By a Barrister-at-Law. 
Sixth Edition. London: Shaw & Sens; Butterworth & Co. 1898. 8vo. 
xii and 148 pp. (5s.) 

The Land Transfer Acts, 1875 and 1897, and Rules, with Introduction, 
Notes, Forms and Precedents, fc. By J.S. Ruprxster and W. Ler-Nasu. 
London: Waterlow Bros. & Layton, Lim. 1898. 8vo, xiii and 298 pp. 

Roscoe's Digest of the Law of Evidence in Criminal Cases, Twelfth 
Edition. By A. P. Percivan Krep. London: Stevens & Sons, Lim.; 
Sweet & Maxwell, Lim. 1898. 8vo. Ixii and 988 pp. (£1 1158. 6d.) 

The Maritime Codes of Holland and Belgium. By His Honour Jupcr 
Raikes, Q.C, London: Effingham Wilson. 1898. 8vo. 242 pp.—Review 
will follow. 

The Law relating to Company Promoters. By W. Nempnarp H1psert, 
assisted by Frank W. Rarrety. London: Effingham Wilson. 1898. , 
8vo. xv and 103 pp. (58.) 

A chapter on Rules affecting distant Limitutions. By A. E. CHarmay. 
London : Stevens & Sons, Lim. 1898. 8vo. 39 pp. (18. 6d.) 

The Law of Easements, natural rights arising from situation and Licenses 
in India. By R. B. Micnenn. Second Edition. Madras: Lawrence 
Asylum Press. 1898. 8vo. xxvi and 373 pp. 

Employers Liability and Compensation to Workmen on the Continent. 
By A. Pearce Hiceins. Edinburgh: W. Green & Sons. 1898. La. 8vo. 
iv and 134 pp. 

Digest 1X. 2. Lex Aquilia, Translated with Notes, by C. H. Monro. 
Cambridge: at the University Press. 1898. 8vo. 98 pp. 

Redress by Arbitration: a digest of the Law relating to Arbitrations 
and Awards. By H,. Founks-Lyncn, Third Edition. Revised by 
D. F. pe t' Hoste Rayxinc. London: Effingham Wilson. 1898. 8vo. 
xv and 95 pp. (5«.) 
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